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SCt Patent Case re Art. Il jurisdiction

¢ KS { dzZLINBYS /inagetdht@ase HRSsGmedahgRiade that could be useful for enforcing
federal rights in other contexts. The case involved whether a company that believed it did not owe
royalties had to stop paying royalties in order to create a case or controversy lterafgthe validity of

the patent under which it allegedly owed royalties. If the company stopped paying royalties, it risked
treble damages if the court ultimately held that the patent validly required the payment of royalties.
Therefore, there was gredihancial risk to the company from withholding royalties. The company
continued paying the royalties and sought a declaratory judgment under the Declaratory Judgment Act
that it did not owe the royalties. The Court of Appeals for the Federal Circuitheidince the

payment of royalties eliminated any risk of damages, there was no case or controversy. The Supreme
Court reversed, holding that the company did not have to assume such great risk to get a declaratory
judgment. Medimmune, Inc. v. Genentech¢.lnl27 S.Ct. 764 (Jan. 9, 2007). Justice Thomas was the sole
dissenter.

¢t KS {dzZLINBYS / 2dz2NIQa RSOA&aA2Y Ay | LI GSyd OFasS KI &
federal rights in other contextsThe case involved whether a company that belieietid not owe

royalties had to stop paying royalties in order to create a case or controversy to challenge the validity of
the patent under which it allegedly owed royaltie$ the company stopped paying royalties, it risked

treble damages if the coutltimately held that the patent validly required the payment of royalties.
Therefore, there was great financial risk to the company from withholding royalfiee.company

continued paying the royalties and sought a declaratory judgment under the Redadudgment Act

that it did not owe the royaltiesThe Court of Appeals for the Federal Circuit held that since the

payment of royalties eliminated any risk of damages, there was no case or controVéesysupreme

Court reversed, holding that the cgrany did not have to assume such great risk to get a declaratory
judgment. Medimmune, Inc. v. Genentech, 12007 WL 43797 (Jan. 9, 200J)istice Thomas was the

sole dissenter.

The Court opinion, written by Justice Scalia, states:

Our analysis must fggn with the recognition that, where threatened action ggvernments

concerned, we do not require a plaintiff to expose himself to liability before bringing suit to challenge

the basis for the threafor example, the constitutionality of a law threatethéo be enforced. The

plaintiff's own action (or inaction) in failing to violate the law eliminates the imminent threat of
LINPaSOdziA2y > odzi y2ySGKStSaa R2Sa y2G StAYAYylFGS !

The dilemma posed by that coercipuitting the challengeto the choice between abandoning his rights
or risking prosecutiod & &l RAf SYYl GKIFIG AG 6Fa GKS @GSNE  LldzNLI?2
I YSt A 2Abbtiil Sbdratories v. Gardné&87 U.S. 136, 152, 87 S.Ct. 1507, 18 L.Ed.2d 681 (1967)

Supreme Court jurisprudence is more rare regarding application of the DeclaratgmantAct to
situations in which the plaintiff's sedfvoidance of imminent injury is coerced by threatened
enforcement action of private partyNJ 0 KSNJ G Kl y (GKS 3I28SNYYSydXo
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The rule that a plaintiff must destroy a large building, bet the farm, or (am)mesk treble damages and

the loss of 80 percent of its business, before seeking a declaration of its actively contested legal rights
FAYRA y2 &dzZLLR2 NI Ay ! NIAOES LLLX®

Of course even if respondents were correct that the licensing agreement or the costanvamle

precludes this suit, the consequence would be that respondents win thisocatee meritsnot that the

very genuine contract dispute disappears, so that Article Il jurisdiction is somehow defeated. In short,
Article Ill jurisdiction has nothin@t R2 g A ( K GLB2A 38 QALY 50RNAGYSGSi A 2 ¥ @

The dicta regarding the threat of government enforcement and the elimination of an imminent threat

might be helpful in cases likgizabeth M. v. MonteneA58 F.3d 779 (8th Cir. 2006), wherein the Eighth

Circut held that claims of former residents of an inpatient mental hospital were moot and not viable to

obtain declaratory and injunctive relief, despite the claim that these repeat patients were likely to be
readmitted. While the Supreme Court dictawilléet A yf & y20 2@SNNMzZ S GKS 9A3IK
could be helpful to be able to quote from a decision written by Scalia.

Also, the case could be helpful to individuals challenging private parties, such as hospitals, landlords, etc.
when people have tan steps to protect themselves but seek a declaratory judgment regarding their
rights for the future.
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Tex. App. Court rejects sov. immunity claim by Medicaid agency

Two managed care organizations (MCOs) sued the Texas Health and Human Services Commission

(HHSC) for failing to disenroll underweight newborns eligible for SSI from the capitated Medicaid

managed care progranlhe state claimed that the court did not have jurisdiction based on sovereign

immunity and also appealed the declaratory judgment tH&tSC was violating federal and state

statutes.¢ KS AYGSNNYSRAIFGS ¢SEFA& LIWISEEFGS O02daNI | FFANY
jurisdiction to hear the claim and also affirmed the declaratory reli¢gdwkins v. El Paso First Health

PlansInc., 2007 WL 74325 (Tex.App. Jan. 11, 2007).

Under federal law, a child born to a Medicaid or CHIP beneficiary is generally enrolled in the same plan
as its mother.However, if the child is underweight, then the child may be eligible for\8Bile a dild

who has SSI would also be eligible for Medicaid, the child could not, under federal law, be automatically
enrolled in a capitated managed care pldn.one Texas county, pursuant to a section 1915(b) waiver

and state law, the child could not be erledd in a capitated managed care pldn.all other Texas

counties, the child could only be enrolled in a capitated managed care plan voluntarily, if chosen by the
parent.

The MCOs sued HHSC for failing to disenroll the SSI eligible newborns fromgiteiedananaged care

plans retroactive to the date of birthThe state was expecting the MCOs to utilize its monthly capitated

NI 0SS (2 O20SNJ GKS Oz2aid 2F (KS ySgo2NyaQ K2aLRAal f
automatically enrolledn these managed care plans.

¢CKS adFiSQa FTANRG RSTSyasS ¢l a OKMheaMODKsSughitdzA & o1 a o
declaratory relief pursuant to the Texas Uniform Declaratory Judgments Act (UDwAJexas Court of
PLILISEE A y20SR Al MSINBERS '] MR OS RdzNI £ RSGAOS F2NJ R
4dz26 2S00 YI GGSNI 2dzNRAEARAQOGA2Y ¢ WheBourRel$that theMCOS E G Sy
had standing to seek a declaration construing the federal and state stah#eayse their rights are

affected by the statutesThe declaratory relief would determine whether the MCOs must pay for

healthcare services rendered to the SSI eligible infabt& S 02 dzNIi y2 1SR (KIF G GKS Lk
declaratory judgment actiorsito determine the proper construction of the applicable statutes and to

obtain a declaration of their rights, not to impose liability against the Sta&a result, the court

concluded that the case falls squarely within the type of suit that is notbdry sovereign immunity,

specifically, a suit for declaratory relief against official state actors who allegedly act without legal or

statutory authority. The court noted that the MCOs did not seek money damages and did not seek to

hold the state liabldor breach of contract(The MCOs claim for injunctive relief was denied by the trial

court, and the MCOs did not appeal thatruling)K S 02 dzZNJi G KSNBF2NB NB2SOGSR
immunity claim.

SC
R

On the merits, the appellate court also affirmedth £ 2 6 S NJ O Hudda@ded tNaizher y 3 @
contracts between the state and MCOs establish that the MCOs are responsible for all costs incurred

during the hospital stay of the infantg. KS 02 dzNIi NBX2SOGSR GKS aidl dSQa | N
pr2GAEA2YE FLILX ASBYRFIESR2YBYOSREEENEBYR {{L StAIAG
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automatically enrolled in a capitated managed care pl&he court held that the declarations issued by
the trial court regarding the responsibility of HHSC tewlisll the children retroactively were consistent
with federal and state law, administrative rules, and the contracts governing the parties.
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S.Ct. Cert in 2 cases

On January 12, 2007, the Supreme Court granted certiorari in one case involving att@nender
federal law and in a second case regarding federal jurisdiction to hear state law claims.

First, the Supreme Court will review the award of attorney fees and the determination of prevailing
party status under 42 U.S.C. § 198@/ymer v. Struhsl® Fed.Appx. 566, 2006 WL 1071850 (11th Cir.
2006). The plaintiffs had obtained a preliminary injunction to permit them to perform a nude peace
symbol, claiming that they would remain hidden behind a cloth scr&hen they performed their
nude peace synti, they did not remain behind the cloth screefAs a result of these new facts, the
plaintiffs lost their motion for a permanent injunction and summary judgmerite Court of Appeals for
the Eleventh Circuit affirmed the award of attorney fees for theliminary injunction, based on the
change in facts, noting that the outcome would have been different if the preliminary injunction had
been based on a mistake of law.

In addition, the Supreme Court will review the removal to federal court of claimsathiarette

manufacturer violated the Arkansas Deceptive Trade Practices Act on the basis that the cigarette
manufacturer was acting under the direction of a federal offid&tatson v. Philip Morris Companies,

Inc., 420 F.3d 852 (8th Cir. 2009nhere § a conflict among courts of appeals in how to determine

whether a private actor is acting under the direction of a federal offiddre petition for certiorari

FffS3ISR GKIFIG GKS 9AIKAGIK / ANDdzA G Q& | LdaANRobcD&E A& ARS
the Ninth and Tenth Circuits, but very different from the First, Seventh, and Eleventh Cilldwets.

{2t AOA0G2NI DSYSNrf KIFIR FAESR I ONAST | NHdzAy3a I+ 3AFAY
was incorrect but not worthy afeview, since it was based on errors of fact regarding the extent to

which the FTC exercises comprehensive control over respondent's advertising of light cigarettes.
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Flo. Dt. Ct. section 1983 decision

In a case regarding medical and dental servicesHadren under Medicaid, the US District Court for the

{2dzi KSNY 5A&a0NAOG 2F CE2NARI AadadzsSR Iy 2NRSNJ RSye
numerous provisions of the Medicaid statute do confer enforceable righitstida PediatriSociety v.

Levine slip op., No. 02303 (Jan. 11, 2007).

¢KS O02dz2NII Q& |yl f &aA dpardtSsBuhdélessirg v. lFreedtdng2g B9.S. 320,3410 K NB S
(1997) for determining whether a federal statute creates an enforceable rigié. distrit court states

0KF G § K®ngdest EdBliShed iBlessingw]as refined bonzagd ¢ G2 NBIj dzA NB G KI {
language impart an individual entittement and have an unmistakable focus on the benefited class
(quotingGonzaga University v. Dag36 US. 273, 287 (2002)).

The court then analyzed the various provisions at issue in the ddsecourt cited the pre
GonzagéEleventh Circuit decision Doe v. Chilesl36 F.3d 709, 719 (11th Cir. 1998), as having already
decided the reasonable promptnessopision of the Medicaid Act, 42 U.S.C. § 1396(a)(8), meets all
three elements of the Blessing test. K S O 2 dzNObeisibinding, &ritl Ydo aot believe its holding
has been called into doubt yonzag#& &he court noted thaBabree v. Richma67 F3d 180, 1902

(3d Cir. 2004) had reached the same conclusion regarding the viabibiyeof

The court expressed agreement with six courts of appeals that 42 U.S.C. § 1396(a)(10) confers
enforceable rights.That provision requires that a State plan mpsdvide for making medical assistance
available. The court noted that no circuit court had held that this provision is unenforceable.

¢KS O2dz2NIi 6dzO1 SR NBOSyid GNByRa Ay K2fRAYy3a GKIFIG aS$
1396a(a)(30)(A), is enfarable. The court quoted four cases from the First, Fifth and Eighth Circuits that

have found it enforceable, of which three out of four were prioGonzagéwo of the four cases

guoted were from the Eighth circuit)The court expressed disagreement lwihe recent Ninth and

Tenth Circuit cases that have held the equal access provision is unenforc&ableourt did not

analyze the issue beyond indicating agreement or disagreement with court of appeals cases.

The court ruled against the plaintiffs ome count, holding that 42 U.S.C.§13966 6 0 6 p0 G R2S&a vy 2
SadGlrofAakK | LINAGIGSte SKFANIDSRPOASARY IKGI dz6RSNK PG M
YFEYF3ASR OFNB 2NBFYATIFGA2y akKlftf LINRPOARS (& {iGFGS
organization, with respect to a service area, has the capacity to serve the expected enroliment in such

a S NI A O $he todiEhklditkat the provision does not have the unmistakable focus on the benefited

class required bsonzaga Instead, the courheld, the provision is aggregate and systefide in

nature.

Finally, the court ruled that 42 U.S.C. § 1396a(a)(43)(A), which requires the state to provide basic

outreach and information about EPSDT to beneficiaries, is enforce@ib&court states thathe

9f SPSYGK [/ ANDdZAG KSt R GKI (-Gdndage@ |l A3NPoster Ghlldeeyfv. A & Sy T2
Bush 329 F.3d 1255 (11th Cir. 20083rt. denied sub nom540 U.S. 984 (2003However, that case

was in fact decided posbonzagaand indeedt analyzessonzageaat great lengths.Furthermore 31
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Foster Childredid not address the enforceability of the Medicaid statute at all, because prior to the
case reaching the court of appeals, the Medicaid claims had settled and been disn(is4ele. the
Florida district court decision on appealdh Foster Childredid hold, prior toGonzagathat 42 U.S.C. §
1396a(a)(43)(A) is enforceabkopnie L. ex rel. Hadsock v. BUs30 F.Supp.2d 1321 (S.D. Flo. 2001)),
that issue was not reviewed by the fmth Circuit.)The court correctly cites a number of district court
cases that held that 42 U.S.C. 8 1396a(a)(43)(A) is enforcdsitéle the decision cites the relevant
district court decision inWestside Mothersthe decision does not cite the 8bCircuit decision

in Westside Mothersghat affirmed that 42 U.S.C. § 1396a(a)(43)(A) is enforceddsiside Mothers v.
Olszewski454 F.3d 532 (6th Cir. 2006Y.he court concluded that the EPSDT notice provision is
intended to benefit the plaintiffgnd that the right protected by the provision is neither vague nor
amorphous.
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4th Cir. defers to fed govt in Medicaid case

¢CKS /2dNI 2F ' LIISHta F2NI GKS C2dz2NLK / ANDdzA G 3 BS
disapproval of an amendmen2t 2 Sad +*+ANBAAYAlI Qa aSRAOFAR tfly RSTA\
recovery. West Virginiav. Thompson2007 WL 121563 (4th Cir. Jan. 19, 2007).

z

¢CKSNBE g6Fa | f2y3 KAaG2NER (2 2Said +ANHAYAIFIQ&a ol Gif
briefly noted. West Virginia had refused to engage in estate recovery until the federal government

threatened to withhold federal financial participatiomVest Virginia responded by authorizing estate

recoveries; however, the state brought federal litigatgainst the federal government, challenging the
requirement to engage in estate recovery as unduly coercive in violation of the Tenth Amendhhent.

state lost its suit; the Fourth Circuit held that the estate recovery provision was not on its face so

coacive as to raise a potential Tenth Amendment problémest Virginigl@® 5 SLJQG 2F |1 SIf (K
Servs 289 F.3d 281 (4th Cir. 2002).

¢KS flraSad oFddtS g1 a 2@SNI 2 S &Fédera lmviNBolisedista@sito RSTFA Y A
establish procedzNBE a4 (2 61+ ABS NBO2@OSNASAE GKIFG ag2dzZ R 62N |
oFadAra 2F ONRXGSNRI S aiusact sA1aogpfbRIN @M1, GMSSaménded tNeSSiate NE ® £
Medicaid Manual to include guidance concerning the estate recovatyuadue hardship provisions.

The new manual provision includes an example of a permissible waiver, taken from New Mexico, which
SEOf dZRS&a FTNRBY NBO2JSNE K2YSa 2F avY2RSad oFfdsSz¢ R
average price of homesabed on countywide home valueSubsequently, West Virginia utilized a
a0rGSeARS YSIFadz2NE (2 RSUSNXYAYS K2YSa GKFEG gSNB 27
CMS disapproved the proposed amendment to the state plan as overbkiadt Virgirh sought

administrative review.The CMS hearing officer recommended affirming the disapproval of the plan
FYSYRYSYGT GKS KSFENARYy3I 2FFAOSNI 02y Of dzZRSR (0 KIdG adK
a high percentage of homes in many of the st@lesO2 dzy 1 A S& YR GKSNBF2NB>X gAf
SadldS NBO2@KNE /LANRP ANRIYARGEA &GN 62N F R2LIGSR GKS KSIF N
ale HnnoX YR 2Sad *ANBAYALIF FLIWSKFfSR GKS | 3Sy0eQa

The Fourth Circuit affirmedWest Virgg Y A I Qa FANRG | NBdzySyid 61 a GKFG 0
I dzG K2NA G& 6KSYy KS NB2SOGSR GKS adlridsSQa LINRPLRAS
to define undue hardshipWest Virginia argued that criteria for defining the scope of undarelship

waivers had to be established through notiaed-comment rulemaking.The Fourth Circuit concluded
GKFG GKAA | NBdzYeSKS GAENIdzyaFRIdiyRER dE! ISy OASa | NBE 2 NJF
adjudication among permissible meanings of gtas they are charged with administering, without

spelling out their interpretations beforehand through notieed-O2 YY Sy (i NXZh&eourt] A y I d €

noted that other provisions of the Social Security Act require the agency to establish procedures through

notice and opportunity for public comment, and gave several examglae.lack of any reference to

Yy2GA0S FyYR Lzt AO O2YYSyid Ay GKS LW AOIofS adl ddz

puli

Sald £ANHAYAl Fdz2NIKSNI I NBESRK S KLINR XSS R SIOXNSY R X 0@
I.

2
OF LINROA2dzas 'y 6daS 2F RAAZONBGA2YS 2N 20 KSNBA&S
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Administrative Procedures Act, 5 U.S.C. § 706(2)(4¢.court applied a Chevron deference test,

pursuant toChevra U.S.A. Inc. v. Natural Resources Defense Counci@nd).S. 837 (1984The

court held that the Secretary did not act arbitrarily or capriciously or interpret the Medicaid statute in an

dzy NBlF a2yl oftS FlLakKAz2zysI ¢gKSy 2S5 RR Adadky1RBIdrER KITRERRAKA LI+ Ad
O2dz2NIi y2iSR GKFG Ay 2yS O2dzyieé Y2NB (KFy yo LISNDODS
LINE LI2 SR RSTAYA G ABeytoud Feld thar theRSecrdfary @as hatz8atutorily precluded

from taking such vart@ns into account, or from requesting that West Virginia use more refined data

for the threshold for modest valueThe court found that it was not a clear error of judgment for the

{ SONBGIFNE (2 O2yO0f dzRS (Kl G G KtSe eatdtd réc&/erdproRr&F A YA GA 2 Y
enacted by Congresg. KS 02 dzNIi KSt R GKIFG GKS {SONBGFNEBQAa AydS
reasonable construction of statutory terms over which Congress had delegated interpretive authority.

The court noted that the state explicitly grants the Secretary power to determine the basis for the

criteria for determining undue hardship, requiring deference to the Secretary.

LG A& dzyt A1Sfte GKIG GKAAa RSOAaAA2Y ¢g2ddZ R 09 NBEOJSNE
deference to the federal government in Medicaid matteBee, e.g., Wisconsin Dept. of Health & Family
Services v. Blumes34 U.S. 473 (2002).
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Fed.Cir. 11th Am. Case

The Court of Appeals for the Federal Circuit ruled in a patent case that whete antiates litigation
type federal administrative action, it waives sovereign immunity for federal court app@aCath, Inc.
v. Curators of the University of Missqu®07 WL 150436 (Fed. Cir. Jan. 23, 2007).

The University of Missouri filed a pateapplication for an inventionSubsequently, but during the
LISYRSy Oe 27F (KS ! yAGat N A patet dpplitationiorra®invéntich 1hat the: | &
University claimed was the same inventiofhe federal patent examiner could have irtigid

proceedings to resolve the competing claims, but the patent examiner did not dimstead, the

patent examiner granted the Va3ath patent applicationThe University then initiated proceedings

before the United States Patent and Trademark OffiRE{), claiming that the \\&ath patent
AYGSNFSNBR ¢A0GK (KSThe BTO @herdeericé prote@dingdndudey proddeliod ¢ (i a ¢
documents, testimony, crossxamination, motions, and briefSthe PTO ruled in favor of the

University. VasCah appealed to the federal district court for the Western District of Missotilie
RAAGNAROG O2dz2NIi RAAYA&AASR (KS adzadsz I O0OSLIWAYy3a (GKS
under the Eleventh Amendment and therefore could not be sued in tda®urt.

The Federal Circuit reverse@he court noted that mere participation in the federal patent system does

not waive immunity in federal court with respect to patent infringement of the stgtewas undisputed

that the University of Missouri weaentitled to the constitutional immunity of the stateThe court

further observed that in a previous case, the Federal Circuit had held that a suit against a state university

in federal court to obtain correction of inventorship was dismissed on Elawvsmendment grounds,

absent a sufficient showing of a lack of remedy under state las OKSY Ly G Qf = LyO® Qo |
Anderson Cancer Cent882 F.3d 1324 (Fed.Cir. 2008owever, the court focused on the fact that the

YA @S NBE A G éhe BT Ipaaduét (iti§aRetype activity, obtaining a favorable agency ruling for

GKAOK G(GKS adGlddziS IHdAKEK20Adz28Ia R@REDRY £ a NESD A LINIDE O A LI
RS&aA3IYSR F2NJ (¢ O8 A02 dzNIh RO2 WOk EEORY NBORBINESA BSNAKS
for adjudication of its claim of prior inventorship and thus of patent ownership negates the assertion of
immunity to bar appeal of that adjudicatiorPrinciples of fairness and consistency prohibit selective

assertond AYYdzyAde G2 | @2AR | LIISIE o0& GKS f2aSNJ I F3GSN

In support of its decision, the court cité@pides v. Board of Regents of Univ. System of Geb8&fia,

U.S. 613 (2002), in which the state defendant was held to have was/Eteventh Amendment

immunity by voluntarily removing the case from state to federal coditie court further noted that the

Federal Circuit has held that filing suit for a declaration of patent ownership waives immunity from all
counterclaims arising N2 Y GKS alyYS (NIyalOidAzy 2N 200dzZNNBy OS |
claims. Regents of the Univ. of New Mexico v. Kni§tL F.3d 1111 (Fed. Cir. 2008he federal circuit

went farther in the University of Missouri case, holding that participatioa fiederal administrative

proceeding sufficed to waive sovereign immunity to suit in federal court.

The University argued that it was coerced into requesting the PTO proceeding, because the PTO failed to
initiate the interference and granted the patent sojunior applicant.The Federal Circuit was not
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LISNBRdzr RSRY G¢CKA& | NHdzYSyid NI AasSa AaadsSa y24a4 2F TS
that the PTO decision cannot be reviewed in state coArd it is undisputed that no recourse was

YIRS G2 GKS 9fS@SyidiK ! YSyR YRy, the duzhddyfrat tfele®al t ¢ h  LINE
32 @S NY Y Sy (arampetiagrphtddt application did not coerce the state into waiving its

sovereign immunity.

¢KS CSRSNIf /ANDAAX Ga RF{ RAYBYSEBII fRNOZFParaiaSyoOe
conferred by the Eleventh Amendment could be useful in contexts other than patent litigation.
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S.Ct. Prisoner Court Access Case

The Supreme Court reversed a Sixth Circuit decision that placiethjudadblocks on the filing of

prisoner litigation above and beyond statutory provisions and federal rdles. Prison Litigation

Reform Act of 1995 (PLRA) established new, additional requirements for exhaustion of administrative
remedies and quickrédvS ¢ 2F GKS &adzZFFAOASyOé 2F LINARazZgSNBRQ Of |
Sixth Circuit went above and beyond the PLRA and the usual rules for the sufficiency of a complaint in
dismissing prisoner litigatioriThe Supreme Court stated thatthe&iK / A NOdzA 1 Qa RS OAaA 2 VY
policy considerations that were outside the bounds of the judicial rélee court also noted that the

exhaustion requirements were not required to state a claim under 42 U.S.C. § 1883s v. Bo¢cR007

WL 135890Jan. 22, 2007)The unanimous decision was written by Chief Justice Roberts.

The Supreme Court decision reviewed 3 separate cases in which the Sixth Circuit completely dismissed
cases filed by prisonerdn one, an injured prisoner was forced to workagbb that aggravated his

injuries, even though prison officials who assigned him to the job knew of his injlmi@ssecond case,

an inmate was denied surgery that could provide pain relief by prison officials who viewed the surgery
as cosmeticln the third case, a black inmate alleged that his punishment for assaulting a guard was
more severe than the punishment for the same infraction allotted to two white prisoners.

The first procedural issue addressed by the court is whether the complaintptesst and prove in the

complaint that administrative remedies had been exhaustéte plaintiff had in fact exhausted his

administrative remedies, but he did not attach copies of the grievance forms to the complaint or

describe the proceedings with specify. ¢ KS { dzLINBSYS / 2dz2Nli KSt R GKF G GKS
unwarranted. The Court acknowledged that the PLRA intended to reduce prisoner litigation by making
exhaustion mandatory, but the Court agreed with the majority of circuit courts tHabpers simply had

to include a short and plain statement of the claim in the complaint, as required by the federal rules.

¢CKS /2d2NIG adlFdSRY G¢KS t[w! AdaStFT Aa yz2ad | &z2dzND
typically brought under42 ®{ ®/ ® 2 wmpyoX ¢ KAOK R2 Je Cyult éxplaidddj dzA NB
that the usual practice is that exhaustion is an affirmative defense and not a heightened pleading

standard.¢ KS / 2dzNIi SYLXKFaAl SR GKI G a&OshezsdakpraciderdgrR ISy S
G§KS CSRSNIf wdzZ Sa4 2y (KS @he 8durdref@ds@d tolidfoNIDIS heiglieRed L2 £ A O
a0l yRIFINR o0FaSR 2y 20KSNJ LINPOSRdAzN}I f NBIldZANBYSyida A
depart from the usual procetzNJ f NI |j dzA NB Y Sy (i ZHe Cduii fouRd\that tke2 S E LINB & & f
AYLRaAOGA2Y 2F | LI SIFRAY3I NBLJdZANBYSyld aOlFyy2da FIF AN
OAGSR WdzAGAOS CNIy] FdzNISNI F2NJ (4 KS tiR-hoptarhalkeh 2y G K|
Al 0S00SNWE

The second procedural issue was whether the suits should be dismissed on the grounds that the

administrative grievances did not identify each and every defendant who was later Sunae again

the Supreme Court heldthattfe A EG K/ A NDdzA 6 Q&8 2dzRAOAL £ £ & ONBEFGISR N
Ay GKSANI INARSQOlI yOS af dOKS /2 diNIE (kB fft R olfétAla ASE KilKd3a (
sdnadequate simply because an individual later sued was not named in theygri@®a ® ¢
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The third issue was whether the Sixth Circuit improperly dismissed an entire suit when only some but

not all claims were fully exhaustedhe Supreme Court noted that the Sixth Circuit did have some

textual support for its dismissal inthe PLRK &wWOK a il 4Sa GKFG ay2 | OGA2Yy &KI
administrative procedures are exhausted.2 § SGSNE Ay 20GKSNJ 02y iSEGaz aadl
W OGA2YQ KIFE@S y2i GeLAOrfte 0SSy NBIFIR G2 YSIy (Kl
perty Sy i NBIjdZA NSBYSy i 0 ST 2 Nlbe GoltSejetited hé polcy c@nsitteradonsLINE O S S
that dismissal would reduce the burden of prisoner litigation on the couftse Court noted that the

complete dismissal of a case in which not all claimsevesthausted would only lead to repeated filing of

claims or the filing of various claims in separate stk S / 2 dzNIi &G 6 SRY &aGKS RSol
consequences is close enough that there is no clear reason to depart from the more typicdlyelaim

claim appré OK @ ¢

While the Supreme Court went out of its way to indicate support for the closing of the court house
doors to prisoners who did not exhaust administrative remedies as required by the PLRA, the Court
nevertheless refused to allow the Sixth Circuit toadpove and beyond statutory requirements and
ordinary federal procedure in the pursuit of reducing prisoner litigation.
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Dt. Ct. Abstains from hearing Foster Care case

The federal district court in Nebraska has dismissed entirely a case seeking sgsi@mgjes in the

bSONFall F2adGSNJ OFNB LINPINI YI OK22aAWahgei2 Foaldl Ay
Harris 401 U.S. 37 (1971)Although the court decided thatoungeabstention was warranted, the

court addressed the validity ofsome (bfiz G | £ £ 0 2F LI FAYyiAFFaQ Ot AYaxX
other claims were notThe court specifically found that plaintiffs had an enforceable cause of action

regarding their Early and Periodic Screening Diagnosis and Treatment (EPSDT) claiMedicdéal.

Nevertheless, the entire case has been dismissedmmgerabstention groundsCarsorP. v.

Heineman 2007 WL 172482 (D. Neb. Jan. 19, 200RE federal judge, Richard G. Kopf, was appointed

by Bush I.

Procedurally, the district courtisSUR I @SNE aK2NI RSOA&A2Y | R2LIAYy3I A
lengthy (and poorly written) Report and Recommendatiofbe crux of the decision is

the Youngembstention discussionWhile everything else in the opinion is really just dicta, the case

denies class certification, holds some of the plaintiffs have standing, questions the standing of the next

friends who filed on behalf of the foster children, rules that the foster care statutory provisions are not
enforceable under 42 U.S.C. § 1983, aalfifithat the EPSDT claims under Medicaid are enforceable via
§1983.¢ KS O2dzNI O2YLJX SiSfe A3Iy2NBR (GKSpattyf F AYyGATFAQ C
beneficiaries of Title £ and Title N\B State Plan contracts entered into between the State thed

United States Government and were deprived of rights and benefits owed to them under those

contracts.

¢tKS O2dzNIIQa o0aidSyiaaz2y RAaOdzaaAzy o0S3IAya o6& y20Ay
pursuant to ongoing jurisdiction of the Nebrasksaguile court systemThe court chided the plaintiffs

for merely requesting general declaratory and injunctive reliefK S 02 dzNIi adF 6 SRY adKS
pleading and lack of specificity should not serve to circumvent the principles of comitciawte

byYoungek 0 A0 Sy A2y T (KFd Aaz GKS LIITAYGAFTTFAQ FI Af dzNB
FaaArad GKSY Ay RSTFSIFOAY3 RSTSYoubey © & Q SYThaicRBiywé 12 RA
extrapolated the specifics of an injuah that would remedy the violations alleged in the complaint,

e.g. limits on the use of emergency shelters (not meant for children), segregation of dangerous children

from other foster children, and provision of basic health serviddse court concluded K & & G K S

plaintiffs are seeking relief that would interfere with the ongoing state dependency proceedings by

placing decisions that are now in the hands of the state courts under the direction of the federal district

O 2 dzNEeadurt relied heavily osiecisions from the Tenth and Eleventh Circuits that had similarly

found Youngembstention warranted in cases involving systemic changes to foster care proggams.

Foster Children v. BusB29 F.3d 1255, 1278 (11th Cir. 2003)}.B. ex rel. Hart v. \tidz 186 F.3d

1280, 129192 (10th Cir. 1999)The court cited but did not acknowledge the contrary holding

in LaShawn A. by Moore v. Ke®@0 F.3d 1319 (D.C. Cir. 1993).

t NA2N) 62 RSOARAY3I (2 Foadl Ays G HStiorOBhdzedisiomdBy A SR LI
Of Faa OSNIATAOFGAZ2Y F2ft26SR ( Elfab&tioM. & MohteyeB8 A Yy (K S
F.3d 779 (8th Cir. 2006)(written up on the listseffeel free to look on the NSCLC website if you missed
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it). Elizabeh M. denied class certification to female residents of state psychiatric hospitals who had

suffered sexual abusdn Elizabeth M, the court of appeals held that the case required an individualized

inquiry as to whether an employee of the facility vioRte 4t KS NBAARSy (G Qa &addzmadl yidacd
safety. ¢ KS 9AIAKGK / ANDdzA G aidl 6SRY a¢KS LINBaAaSyOoS 27F |

GKSY LINB2F 2F | Q@A2t (A 2The disBilt darNdSaisoriRyted Eliahethdzt £ A T SR
Mb Ay AGa O2yOfdaAaAzy GKIFEIAGY G¢KS LXIFTAYGAFFaAaQ |f€fS3
issue of fact within this purported class. K Sy G KS NBaz2tdziaizy 2F I wO2YY2y(

factual determinations that will be flerent for each putative class plaintiff, a common issue of law does
y2i SEA&G T2N (KS [Citasea Sart sinfarlywetietl GBlizabett Mi ralingd & ¢
that the class did not meet the typicality requirement for class certificatio

The court dismissed the claims for injunctive and declaratory relief of two plaintiffs who were over 18
years of age, holding that their claims were moot, since they could never be readmitted to foster care.
The court held that the remaining plaingftlid have standing to bring claims of inadequate placements
and care, even if their current placements were adequdibe court found that they had a future risk of
Ay2dz2NBE FTNRBY (KS aTthe dBt@fasan/opeh jugsion WithdetextSrnts

had standing to represent the foster childremhe court noted the difficulty of finding adults to bring
claims on behalf of foster children. S 2 G KS O2dzNI F2dzyR (KIG &aiKS ySE(
effort to seek out sourcesral discover the current circumstances or the potential risk of harm faced by
0§KSANI I &aAa 3y S HheyduXHeIR thdtt abskeyftioriisin®t deduired, the named next friends
could move to be appointed, providing evidence that they met the applé&standards for

appointment.

cC2ft2Ay3 (KS O2 dedlngasibstédt) thé codtyvaliiaed ihgtiee plaitiffs had

a cause of action under 42 U.S.C. § 1983 to enforce the foster care statutory provisions and the EPSDT
requirements in he Medicaid statute.The court held that various provisions of the Adoption Assistance

and Child Welfare Act of 1980 (AACWA) did not confer enforceable righéscourt noted that the

plaintiffs alleged violations of 42 U.S.C. § 671(a)(15), which wad fecnenforceable ilsuter v. Artist

M., 503 U.S. 347,359 (1992).KS O2dz2NI | Oly2¢f SRISR (KIFKG /2y3aINBaa
to that decision.42 U.S.C. § 1326a The court noted that the Suter fix explicitly did not alter the

holdingth & 2 cTmMOlFOOMpPO 6+ & dzySyFT2NOSIHof SZefféectiwdly a G G SR
overruled anything irSuter,it overruled only that portion of the opinion identifying and allowing a court

G2 NBfe SEOfdAADSt e REVSOUKSyWydAl GESLISEXDEOWOSSBFI |
KStR GKFG 2 cTtmMOlF06mMpO Ad a@F3Adz2S | YR THRchItK 2 dza ¢ |
similarly held that other provisions of the AACWA were vague and amorphous, with an aggoegate f

not intended to benefit individuals nor to create federal rights.

The court cursorily held that the EPSDT provisions of the Medicaid Act did confer enforceable rights, as
YFEYRFGSR o0& GKS 9 A Bediatic Spedianyilduk, inikanBaS Deptaok RughanA y
Services443 F.3d 1005, 1016 (8th Cir. 2008levertheless, this claim has been subsumed in the
dismissal of the case under tiaungembstention doctrine.
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Fourth Circuit Holds that ERISA Preempts Maryland's health care law

In Retail Industry Leaders Ass'n v. Fielder, Nel®®), 475 F.3d 180 (Jan. 17, 2007), the Fourth Circuit
held that Maryland's Fair Share Health Care Fund Act (Fair Share Act) was preempted by ERISA.

This Act requires employers with 10,000 or more Marylandkers to spend a percentage of their total
payrolls on employees' health insurance costs, or pay the state the amount their spending falls short.
The bill was crafted to cover only Wdhrt, based on the perception that WMart provided such sub
standard benefits that many employees were required to depend on SCHIP and Medicaid.

The Plaintiff argued that the law was preempted by the Employment Retirement Income Security Act of
1974 (ERISA) and that it violated the Equal Protection Clause of thé&ithdment. ERISA expressly
preempts any state law that "relates to" any employee benefit plan covered by ERI8&ACourt held

that the Fair Share Act was sufficiently connected to ERISA plans to fall under the preemption provision.
The Fair Share Aessentially required employers to structure their ERISA healthcare benefit plans to
meet the minimum spending threshold, the Court reasoned, thus falling squarely under the prohibition
of state mandates on how employers structure ERISA plans.

The Courtdid not consider the Equal Protection claim.

The majority also found that the plaintiff had standing, as-Waltt is a member of the association and
injury to WatMart was "certainly impending."

The dissenting judge would have held that the Fair Sharactcally forces employers to make a choice
that impacts an employee benefit plathe employer could choose to pay the state.
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3d Cir. Upholds ADA in Public Education

The Court of Appeals for the Third Circuit agreed with three other courts of apgpealSongressional

abrogation of sovereign immunity in Title Il of the Americans with Disabilities Act (ADA) was valid with

respect to public educationThe case had a most tortured history, and much of the decision focuses on

the sanctions that were isgd by the district court against the plaintiff and her attorneys for failing to
RA&AO0t2aS NBO2NRa 27T (K $levarihadeBsStieicadd dod? Naliy that thelzi S LINE 6
relevant date for Title Il inquiry is the date at which the discriminatitegadly occurred, not the date

of the filing of suit, and the decision is significant for holding that Congress was within the scope of its

powers under section 5 of the £4Amendment in passing Title Il of the ADA as applied to public
educationBowersd® bl GA 2yt / 2f 20873 R71DE8 (BdiCK fF&L(1A 2D07). 4 & QY

The case concerns a student with learning disabilities who was a star high school football igkEayes

in the process of being recruited by many universities, including thieesity of lowa, until he was

designated as a nonqualifier by the NCAA due to his taking special education classes and an untimed SAT
exam. Because he was designated as a nonqualifier, he was not able to play Division | or Il football in
college. To m&e a long story short, he subsequently developed a drug problem and eventually died

from an overdose His mother assumed the role of plaintiff after his deaifhe University of lowa is

one of the defendants.

The district court not only sanctioned the ther and her attorneys for failure to supply discovery
AYF2NXEGA2Y NBIFNRAYI KSN) a2yQa RNUzA | 6dzaS3> 06 dzi
adzYYlF NE 2dzZRAYSyYy(d o06SOFdzaS GKS RNMYzZA Fo06dza$S LIS Of dzRSR
at all relevant times.The appellate court reversedhe Court of Appeals noted that the evidence

showed that the son developed a drug problem after he was found to be unqualified and after the

schools stopped recruiting hinTThe appellate court g8 SR g A 1 K GKS RA&AGNAOG O2 dzN
mother should be precluded from using information about the drug problem to her advantage, since she

did not timely disclose the information to defendantget the appellate court reversed the district

coui Qa al yoOdiAzy 2F LINBOfdzZRAYy3a KSNJI FNRY Ay iNRRdAzOAY 3
revealed this information in discovery in a timely mann€&€he appellate court also reversed the finding

of sanctions against the attorneys, holding that thstxict court violated the procedural due process

rights of attorneys by giving the attorneys no notice (until the issuance of the decision) that the court

was even contemplating entering sanctions directly against the attorneys.

-+

The University of lowa angd that it was entitled to Eleventh Amendment immunity from suit under

Title 1. (The Third Circuit had previously held that a state program that accepts federal funds waives its
Eleventh Amendment immunity to Rehabilitation Act claiksslow v. Commoreelth of Pennsylvanja

302 F.3d 161 (3d Cir. 200)herefore, the University of lowa was not immune from suit under the
Rehabilitation Act under prior Third Circuit precedeniihe Court of Appeals first evaluated the ties
between the University of lowand the state of lowa and concluded that the University is an arm of the
state, entitled to Eleventh Amendment immunity with regard to state law tort claims.
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However, the circuit court held that Congress validly abrogated Eleventh Amendment immunity unde

Title 1l of the ADAThe court cited the Supreme Court decisioff@nnessee v. Lang41 U.S. 509

(2004), for the holding that Title Il was valid legislation under section 5 of théd¥endment as

applied to access to judicial servic8he Suprem€ourt established i€ity of Boerne v. Floregs21 U.S.

pnt omMdpptro GKFG aASOGA2Yy p tS3IAatlGA2y A& GFEAR AT
AyedaNE (2 6S LINBOSYGISR 2NJ NBYSRASR FyR (KS YSIya

The Third CircuithBl G K G GKS ! yAOGSNEAGEQa NBFdzalt (2 2FFSNI
was not eligible under NCAA standards amounted to exclusion from a program at a public education

institution because of his learning disabiliffhe court held that tis exclusion did not violate the

Fourteenth Amendment, because it passed a rational basis &tdt, the exclusion from participation

based on a disability would violate Title Therefore, the court reviewed whether the abrogation of

state sovereigimmunity in Title [l was congruent and proportional with respect to public education.

The US Department of Justice had submitted a brief in favor of a finding that Title 1l was valid as applied

to public education.The Third Circuit quoted the DOJbtieff R a il G SRY a2 S | ANBS 4Ad
{GFrGSa GKIFIG Wol8a LWL ASR (2 SRdzOF{dA2ys ¢AGfS LL
remedying the unconstitutional discrimination that Congress found to exist both in education and in
otherareas@ A2 POSNY YSydlf aSNBAOSAI YI ye Thefcour KA OK A Y LI A
O2yliAydzSR (2 OAGS (KS 3I20SNYyYSyiQa oNARST Ay FAYRA
of our regrettable national history in educating students with digabi (i XHe &odrtcited three cases

from other courts of appeals also holding that Congressional abrogation of sovereign immunity with

respect to public education was vali@ioledov. Sanchez54 F.3d 24 (1st Cir. 2006)pnstantinev.

Rectors and Visits of George Maso@11 F.3d 474 (4th Cir. 2008)%soc. for Disabled Americans, Inc. v.

Cf 2 NA Rl 405FiBdX54 (11th Ci) 2DH5).
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11th Cir. Commerce Clause case re Endangered Species

The Court of Appeals for the Eleventh Circuit held @amgress did not exceed its Commerce Clause
powers in the Endangered Species Act (ESA) by protecting a fish that was so near extinction it existed
only in very small numbers in just one stafehe suit was brought by the Alabariambigbee Rivers
Coalition(Coalition), a group of industries and business associations opposed to the designation of the
Alabama sturgeon as an endangered specid®e primary contention of the suit was that the Fish and
Wildlife Service (FWS) had violated the ESA when it fmilddsignate the critical habitat of the

Alabama sturgeon within two years of listing the fish as an endangered spétieslternative theory
advanced by the Coalition was that the regulation of a purely intrastate fish by Congress violated the
CommerceClause.The Eleventh Circuit affirmed the district court decision that had ruled against the
Coalition on both groundsAlabamaTombigbee Rivers Coalition v. Kemptho2®@07 WL 414327 (11th

Cir. February 8, 2007 he Eleventh Circuit panel consisteca Bush | appointee, a Clinton appointee,
and a Carter appointee.

The business groups argued that the listing of the fish as endangered should be removed due to the
failure of the FWS to designate the critical habitat in the timeframe required by3$de Ehe court
stated:

The Alabama sturgeon is a fish so near extinction that the Service [FWS] withdrew its first attempt to list
it as endangered because there was then no evidence that the species still eXstedthousand man

hours of fishing effdron the rivers produced a total of five Alabama sturge®equiring the Service

[FWS] to restart the listing process now could condemn the Alabama sturgeon to extinclibat result
probably would not bring tears to the collective eyes of the Coalitimt it not one to which the group

is entitled. The Endangered Species Act does not require that a species be destroyed in order to
preserve a part of the process meant to save it.

A 2 4 A x

¢KS O2dzNIi O2YLX SGiSte& NBa2SOil SR (Tkecourt adtetl thai threey Qa / 2 Y
other circuits had also upheld the constitutionality of Congress authorizing the FWS to list a purely

intrastate species as endangered under the ESBF Realty Invs. v. Nort@26 F.3d 622 (5th Cir.

2003);Rancho Viejo, LLMCNorton 323 F.3d 1062 (D.C. Cir. 20@3ipbs v. Babbift215 F.3d 483 (4th

Cir. 2000).The court stated that no circuit had held to the contrary.

¢KS 9ftS@OSYGK [/ ANDdZA 1Qa RSOAAAZ2Y | dzBan&akes vKRaiEhdA £ & T N.
545 U.S. 1 (2005), a case in which the Supreme Court upheld the constitutionality under the Commerce

Clause of a federal law criminalizing the manufacture, distribution, and possession of marijuana to

intrastate growers and users of marijuana for medicpaiposes. TheRaichdecision was written by

Justice Stevenswvdza G A OS { OF f Al 02y OdzZNNBRXZ YR WdzaiA0Sa hQ/;
While the other three circuits upholding the listing of a purely intrastate species as endangered under

the ESAorecededRaich the Eleventh Circuit decision bolsters this conclusion with multiple quotes

from Raich For instance, the Eleventh Circuit quoRaichh y & G G Ay 3Y aLF GKS LINROS
SYRIY3ISNBR aLISOASE X Aa Wy BREASQLWNE YA QI INGG REA (& X ¢
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LINE OSaa WSyayl NBa &2Y$S LIzNB t WherhGorigieds gaih nd as | O A A G @
NE3dzA F SR I Oflaa 2F FOGABAGASAST 68 WKIBS y2 LRsS

The Eeventh Circuit noted that the interstate economic impact of the protection of endangered species

is many billions of dollarsThe court observed that many industries, including pharmaceuticals,

agriculture, fishing, hunting and wildlife tourism, fundantedty depend on a diverse stock of wildlife,

and the court concluded that the ESA is designed to safeguard that sfaakingRaich the Eleventh

/| ANDdzZA G KStRY awdzad a AG A& FLLWINByd GKIFG GKS wO
the Endangered Species Act has a substantial effect on interstate commerce, it is clear that the listing
LINPOS&da A& WLy SaaSyidAlf LI NIQ 2ZIfecdudoricluded thaNB S NJ NB
the protection of all endangered species, regRf Sda 2F GKSANI 3S23INIF LIKAO NI y:
X SAGKAY [/ 2y3aINBaaQ ldzikK2aNRGe G2 YI1Sodé
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2d Cir. Consent Decree Interpretation Case

The Second Circuit held, in a 2:1 decision, that the plain meaning of a consent decree did not bar the

state fromchanging its law and thereby changing its treatment of the plaintiffse case involved a

LIN2E OSRdzNJ} f RdzS LINRPOSaa OKIFffSyasS (42 bSé¢ , 2Nyl Qa {S
any procedures for hearingg.he consent decree explicitlytderth the number of years offenders were

subjected to a registration requiremeniNew York subsequently changed its statute to lengthen the

time offenders had to comply with the registration requiremeiffthe Second Circuit held that while
agreeingtoKS O2yaSyid RSONBS> (GKS {idl1dS KFER y2G AYyGSyRS
Y2RAFE& adil G SDo& v PaladilD@ ME 70603 16(2<Cir. March 8, 200Me two judges in

the majority were appointed by Carter and Clintofhe dissentig judge was appointed by Clinton.

The majority acknowledged that the change in the length of time for registration conflicted with the
O2yaSyi RSONPERSE XNBBANNBY S¥iWGSRY GaGKSNBE Aa y2 RA
in [the consent dcreel,e.g Wi Sy &SI NE Q YHolgler, the dobryfourid hiat Miired Q £
AYLRNIFYyG GKFy GKS g2NR& Ay GKS RSONBS Aa aoKSGKS
agreement as part of a resolution of disputed matters for which the pahi@esbargained, or only to

illustrate the provisions of the® E A & (i A y 3 The édurfiocBserived tha® the duration of registration
requirement was not challenged in any claim in the lawstihe court next held that there was no

G202S00A Gkat te@irdlidh yeGuBament was the subject of bargaining between the parties.

tfFAYGATTFAaQ O02dzyaSt | NHdzSR GKIG Ad sla&a I a1Se LI N
y2i 0SSy &ol¢NEBS AGRSINIRZ INSI\NSEO (ISR Ol A AYAl MTING R AGNERIEY S y
NEIIFNRAY3I I FSRSNIt O2dzNIQa I dzivihileNde Goart cingededB & G NR O

that a state could agree in a consent decree not to alter a provisionof$herh a G Ay 3 adt 4S8 I 6
regard for stée authority requires a federal court to have a clear indication that a state has intended to
AdZNNBYRSNI AdGa y2N¥IFf | dzikK2a2NRGEe G2 FYSYR AdGa adl aadz

The dissent emphasized the clear language of the consent decree and deference to the findings of fact
by the district court that the state had agreed to and bargained for the terms of the consent decree.

The dissent also expressed concern that the majority altered precedent for interpreting consent decrees
due to the fact that one of the parties is a state.
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Blue Cross Immunity Claim Rejected by 5th Cir.

The Fifth Circuit held that a private insurance carrier providing insurance pursuant to a contract with the
federal government has no substantial defense of official immunitye case involved a suit by a

h28LIAGEE FT3AFAYAd Yy AYyadzaNBNI F2NJ AyFRSIljdzZ 6§S AyadzNT y
health insurance programThe hospital alleged that the insurer made negligent misrepresentations

regarding the payments it would make and violated tleeds Deceptive Trade Practices Aglue Cross

g .ftdz2S {KAStR 2F ¢SEla o6a.tdzS / Nra&aéo I NBdzSR GKI
employees under a contract with the federal Office of Personnel Management, Blue Cross was acting as

an armof the federal government vested with governmental immunifihe case went up on appeal

FFGSNI GKS RAAGNROG O2dzNI RSy A S Rhe Fithd2Bcuit hal®@tidatte Y 2 G A 2
claim for official immunity was not substantial and the claiiiederal sovereign immunity was not

subject to immediate reviewHoustonCommunity Hospital. Blue Cross & Blue Shield of Texas, Inc

2007 WL 706895 (5th Cir. March 9, 200Wvo of the judges on the panel were appointed by Reagan

and the third judg was appointed by Bush II.

Blue Cross did not seek leave from the district court to file an interlocutory appesad, Blue Cross

filed a notice of appeal based on jurisdiction under the collateral order doctrine which permits a federal
appellate cout to review decisions that are conclusive and effectively not reviewable on appeal from

the final judgment in the underlying actiofhe Fifth Circuit noted that a denial of official immunity is

Fy FLIISEFEEFofS 2NRSNE odzi aKISy DX Ay 2F ki Ra &l Mid
review. The Fifth Circuit concluded that a private insurance carrier has no substantial defense of official
immunity.

¢KS O2dz2NIi KStR GKIG Ayadz2NFyOS OF NNA SglifealttR2  y 2 3G LIS N.
benefits to federal employeesThe court agreed with the district court that Blue Cross was not

performing any of the functions that OPM was charged with performigo, the court found that

Congress had relegated to OPM, not Blue Crossgaitihio regulate. The court noted that Blue Cross

operates for profit and competes with other carriers for customers within the pool of federal

employees.

The court distinguished the Medicare line of cases on which Blue Cross Htieadourt noted tha

under Medicare law, the federal government delegates a portion of its statutory functions to private

carriers and under federal regulations, the federal government is the real party of interest in any

litigation involving the administration of the progra ¢ KS CAFUK / ANDdzA G aidl 6 SRY «a
2F FdzikK2NRGe SEAadla KSNB®E

The court addressed policy considerations underlying immunity doctrines, and found that providing Blue
Cross with official immunity would do more harm than godthe courtO2 y Of dzZRSR G KIF G aiGKS
L2 f AO08 dzy RSNI@Ay3a 2FFAOAIE AYYdzyAde F2NJ FSRSNIXf 2
FTSRSNIf 3I208NYYSyl(is . tdS /NRPaas Aa 3I20SNYSR o8 a
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The Fifth Circuit further held thahe claim of federal sovereign immunity was not amenable to

interlocutory appeal under the collateral order doctrin€he court reviewed cases from other circuits

and agreed with the Seventh Circuit that federal sovereign immunity protects the fedeeingoent

from damages in some circumstances but does not insulate it from being Jinedefore, even if Blue

Cross was entitled to federal sovereign immunity, its claims could be addressed following the final
resolution of the caseThe court pointedoufi K1 & A G ¢l a y20G NHzZ Ay3d 2y GKS
of federal sovereign immunity, only rejecting its interlocutory appeal.
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10th Cir. 11th Am. Abortion Free Speech case

The Tenth Circuit rejected Eleventh Amendment sovereign immunity clai@klaioma government
2FFAOALE A Ay | OlFasS Ay@g2t gay3a + OKIftSyasS (2 GKS
revenues.A group that wanted to obtain money for adoption counseling, while also doing abortion
counseling, was denied any shasf the tax revenue, based on its abortion counselifige group filed

suit for declaratory and injunctive relief, claiming that its exclusion from the special license plate

revenues violated their First Amendment right to freedom of speéldiie Tenth cuit denied the

32 0SNYyYSyiliQa Y2GA2y (G2 RAaAYA&E 6AGK |y SEGSyargs
Amendment precedentHill v. Kemp2007 WL 666327 (10th Cir. Mar. 6, 2007).

D.Minn. rejects 1983 action in HUD Act case

The district court foMinnesota held that low income persons and corporations owned by low income

persons had no private right to enforce Section 3 of the Housing and Urban Development Act of 1968,

MH | ®{d/ ® 2 mTnamdzZ gKAOK aSS1a daid2coppbriuded GKI G (K
generated by Federal financial assistance for housing and community development programs shall, to

the greatest extent feasible, be directed toward loand very lowA y O2 Y'S  LIBe\cBn@piAiat d £

alleged that the City failed to comply WwiSection 3 in numerous ways, including failing to award a

sufficient percentage of contracts to Section 3 businesses, failing to exercise oversight over contractors

hired with Section 3 funds to assure that the contractors provide training, employmethc@mntracting
2LIR NI dzy AGASE (G2 {SOGA2Y o LISNER2ya |yR odzaAySaasSa
requirements. Nails Construction Co. v. City of St. P200,7 WL 423187 (D.Minn. Feb. 6, 2007).
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11th Cir. upholds 1983 enforcement in Driver  Privacy case

The Court of Appeals for the Eleventh Circuit held that the Driver Privacy Protection Act (DPPA), 18
U.S.C. 88 2722725, is enforceable under 42 U.S.C. § 1988 DPPA has an explicit private right of
action. Nevertheless, the court heldhat the statute is enforceable not only under the statutory cause
of action but also under section 198&ollier v. Dickinsgr2007 WL 437370 (11th Cir. Feb. 12, 2007).
The panel consists of a Bush | appointee, a Clinton appointee and a Carter appointee.

Plaintiffs filed a class action alleging that executexeel officials at the Florida Department of Highway
Safety & Motor Vehicles (DHSMV) sold personal information that plaintiffs provided in order to obtain
G§KSANI RNAGBSNEQ f Ateadoyisidnassimyrikeierd, Mivididida bf@he SPANS 3 A a
district court dismissed the case, holding that the officials were entitled to qualified immunity.

The Eleventh Circuit explained that in order to evaluate whether an official is entitled toieghalif
AYYdzyAler GKS O2dzNIi Ydzald FANBG SOFfdad 6S 6KSGKSNI LI

A ¥ 4 A x

constitutional or statutory right¢ KS 02 dzNIi NB2SOGSR LI FAYOGAFFaAaQ OfFAY

However, the court upheld plainA T ¥ & Q & ( [Tiie @BPANBarly(fohibitsyihie delease of
personal information contained in individual motor vehicle records unless the State has obtained the
express consent of the person to whom such personal information pertdi®$).S.C. 8721(a). The

statute contains two enforcement mechanisnisirst, the Attorney General can subject a department of
motor vehicles that has a policy or practice of substantial noncompliance to a civil penalty of not more
than $5,000 per day for each daysafbstantial noncomplianceSecond, the DPPA has a private right of
action. 18 U.S.C. § 2724(ayhe court concluded that aggrieved individuals could sue persons who
disclose their personal information in violation of the DPPA, utilizing this priygteaf action.

Moreover, the court held that section 1983 provides a cause of action to enforce the DREAourt

noted that the DPPA enforcement provision, specifically the private right of action, focuses on benefiting
individuals.The courtfoundt®& 5t t ! Qa LINRGSOlGA2ya 2F LISNR2YIFf Ay T:
since consent of individuals is required before information may be released and the private right of

action makes it clear that an individual who knowingly violates the statute ig lialthe individuals to

whom the information pertains¢ KS 02 dzNIi NB2SOGSR GKS RSTSYyRIyGaqQ C
to preclude relief under § 1983, by creating an enforcement scheme incompatible with § TB83.

Eleventh Circuit quoteBlessing/. FreestonE pHn | ®{ ® oHd OmMdbppT O YR adl ds
scheme sufficiently comprehensive to supplant § 198@leed, to support the conclusion that Section

1983 relief is precluded, the scheme set forth by Congress must be so detailedexparpl

comprehensive, such that it is nonsensical to hold that Congress intended Section 1983 relief to be

I OF Afd o3 SPZdzZNI F2dzyR GKS NBEfAST 2FFSNBR o0& (KS 5t

The court then found that the officials had clewotice that their actions were prohibited by law and
held that the officials were not entitled to qualified immunity.
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New Orleans Fair Housing Dt. Ct. decision

In a suit against the federal Department of Housing and Urban Development (HUD) and thegyHousin

Authority of New Orleans (HANO), a district court in Louisiana held that claims under the Fair Housing

Act could be enforced under 42 U.S.C.§ 198K S O2dzNIi | f a2 LISN¥AGGSR GKS L.
Due Process Clause of the Constitution to gwéwd. However, the court held that there was no

private right of action to enforce claims under the U.S. Housing Act and found that plaintiffs did not

submit adequate evidence of discriminatory impact or inteAtderson v. JackspR007 WL 458232

(E.DLa. Feb. 6, 2007)he judge, lvan Lemelle, is a Clinton appointee.

The plaintiffs formerly lived in public housing developments in New Orleans that were damaged by
Hurricane Katrina, but most of them left the developments due to the dam&ggintiffsfiled suit to
prevent demolition of the developmentdn the alternative, plaintiffs alleged that the defendants
constructively demolished the developments by failing to perform the minor repairs needed to make
the developments habitablePlaintiffs allged violations of the Fair Housing Act, the US Housing Act,
international law, the 8 and 14" Amendments to the Constitution, and state contract law.

The court began by analyzing jurisdiction over HUD under § 3608(e)(5) of the Fair Housing Act which
LINE BARSE GKFG 1'5 aakKkFffé T RYAYAAUGSNI aLINRPINFYaE |y
RSOSt2LIYSyd Ay | YFEYYSNI FFFANYI GAGS HUD drquedthdeNI K S NJ
the Administrative Procedure Act, 5 U.S.C. § 701(a), pteslteview of agency actions that are

committed to agency discretion by la. KS O2 dzNIi F2dzy R GKIF G aydzySNRdza OF
YFEGGSNI 2dzNAARAOQGAZY 2 @SNJ Of | Th¥courtGiht®ddhatkhose tades A y a i |
finding otherwi§ @G SNB G FI OQldzr t £ & RAAZAAYATI NI FNRY (GKS LINBAS
agency policies rather than specific agency decisi@isce in the New Orleans case the plaintiffs

challenged the propriety of the specific decision to demolish the ligweents, the court concluded

that judicial review is proper.

The court then analyzed whether plaintiffs could sue HANO under § 1983 to enforce § 3608(eg(5).

02 dzNI & ( IGGngag@dnivérsitk w Oogb36 U.S. 273 (2002)], the Fifth Circuit domes to apply

the Blessingv. Freestong520 U.S. 329 (1997)] test to determine whether or not Congress intended to

confer a private right of action to enforce a particular statute, but now recognizeStratagehas

severely limited the finding of priveS NRA A KGa 2F | OQGA2Y dzy RSNJ Y2aid FSRS

The court held that § 3608(e)(5) is enforceable under § 198f& court relied heavily on the holding
that 8§ 3608(e)(5) is enforceablelianglois v. Abington Hous. AytB34 F.Supp.2d 33 (D.Mass. 2002)
and Wallace v. Chicago Housing Authori298 F.Supp.2d 710 (N.D.IIl. 2002he court incorrectly
characterized.angloisas precedingsonzaga In fact, both cases were decided subsequenGtinzaga
The court also cited a number of p@&onzagacases fiding the provision enforceable.

The court does not cite (was it unaware of?) the unpublished ca¥bahas v. Butzer2005 WL
2387676 (N.D.lIl. 2005), which criticiZeghgloisand Wallacefor failing to follow the directives
of Gonzagaand held that § 808(e)(5) does not meet th@onzagaest for creating enforceable rights.
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(On a side noteThomasexplains that the explicit private right of action in the Fair Housing Act does not
cover § 3608.)

C2NJ GKS L FTAYGATFAQ Of haktheie wdry fRcRIAIHiSPutes and summaliyK S O 2 dzN.
judgment was not proper.

While the court found the Fair Housing Act claims enforceable under § 1983, the court rejected

LX FAYOGAFTFAQ Of LAY GKIFEG 2 MnoTLIORO 2 Florth&'S | ©o{ & | 2 dz
constructive demolition claimsThe court noted that the Fifth Circuit heldBanks v. Dallas Housing

Authority, 271 F.3d 605 (5th Cir. 2001) that another provision of the U.S. Housing Act, 42 U.S.C. 14371(3),

did not contain a private rightfaction, and in that same case, the Fifth Circuit cited with approval a

D.C. Circuit case holding that 1437p does not create an enforceable right against constructive

demolition. Edwards v. District of Columb&21 F.2d 651 (D.C. Cir. 198The courtstated:

The Court recognizes that 8 1437p contains a multitude of provisions that, when read standing alone,

could reasonably be interpreted as rights/benesN y G Ay 3 f F y3Idzr 3S 6SOFdzaS (K¢
GSN¥a 27F LISNBAwEr vihéhyeddh dortetRitdiséclear that these provisions are

intended to regulate the public housing agency and ensure that it has fulfilled basic requirements before

I''5 A& FdzikK2NAT SR G2 | LIINBGS ye RSY2fAGAZ2Y | LILIX A

¢ KS O2dzNII 3INI yiSR foi stEmaR fidgdeghton fhdlcardtruaiize ieémdligion
claims.

The court held that plaintiffs lacked standing to assert their actual demolition claims, because HANO had
not actually applied to HUD for approval to demolish the developmefnie plaintiffs sbmitted

evidence of statements from HUD that HUD expected HANO to apply for approval to demolish the
developments in the future and noted that defendants had represented to the court that demolition

was imminent. Nevertheless, since HANO had not submita@dapplication for approval to demolish

the developments, the court held that the actual demolition claims were not ripe.

¢KS O2dzNIi ¢Syl aildNIAIKG G2 GKS YSNRGA 2F LIXFAYOGAT
statute contains a privatright of action to enforce that provisiorsection 3604 makes it unlawful to

deny housing because of race or to discriminate against any person in the provision of services for rental
housing. Plaintiffs alleged that since all of the residents of tlewelopments were AfricaAmerican,

the decision to demolish necessarily has a discriminatory effBeé court found that the legal standard

is whether the agency decision perpetuates segregation, and noted that ironically, maintaining the

RSOSt 2Ly dhDiaxrt e LISNILISGdzZr 6§S aSaANBIFGAZ2Y Y2NB az
sustain a claim for disparate treatment or disparate impact under § 2§@(d granted summary

judgment to the defendants on those claimBor the same reason, the court also granted summary
2dzZRAYSYylH 2y LA FTAYOGATFAQ Sljdzaf LINRGSOUA2Z2Y OflAYO®D

Nevertheless, the court found that the plaintiffs had stated a claim upon which relelbe granted for
violating Constitutional Due Process requiremerttdJD alleged that it had sovereign immunity from
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the due process claimrlhe court rejected that contention, noting that the APA, 5 U.S.C. § 702, waives
sovereign immunity of the federglovernment in most suits seeking injunctive reli&¢he court further
held that plaintiffs have a property interest in continued public housing assistance, even though they
were not presently living in the development$he court concluded that there werfactual disputes
regarding the due process claim which precluded summary judgment.

¢KS O2dz2NIi RAAYAAASR (GKS LI IFTAYGAFFAQ ONBFOK 2F 02y
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1st Cir. Preemption Case re Duals in Puerto Rico

The Court of Appeals for the FiGircuit ruled, on the merits, that a Puerto Rico law regarding providers

2F LINBAONRLIIAZ2Y YSRAOF(GAZ2Y F2NJ NBaAARSyda StAaAarot s
beneficiaries) was not preempted by either Medicaid or Medicare [ahe First Cikgt reversed an

injunction issued by the district court requiring the Puerto Rico Medicaid director to permit First Medical

Health Plan, Inc., a health insurance provider, to participate in the Puerto Rico prescription drug

program for dual eligible benefiaries. First Medical Health Plan, Inc. v. Vdgamos2007 WL 529907

(st Cir. Feb. 22, 2007The three judges on the panel were appointed by Reagan, Bush I, and Bush II.

Under the Medicare Modernization Act of 2003 (MMA), prescription drug coveagiufil eligible

beneficiaries who reside in the states is no longer covered by Medicaid but rather is covered by

Medicare Part D insteaddowever, the MMA does not prohibit territory Medicaid programs from

paying for prescription drug costs for dual élg beneficiariesInstead, the MMA authorizes each

territory to seek approval from the Secretary of Health and Human Services to implement a plan to

provide full prescription drug coverage for its dual eligible population, and once the plan is approved,

GKS FSRSNIf 3I20SNYYSyid AyONBlFrasSa (GKS (GSNN®RG2NEBQa
U.S.C. 8§ 1395W14(a)(3)(F); 42 U.S.C. § 13%%a).

¢CKS tdzSNIi2 wAiO2 aSRAOFAR LINBINIY NBOSAGSR | LILINR G|
prescription drug plan which extends drug coverage to the dual eligible population in Puerto Rico by
contracting with Medicare managed care plans (Medicare Advantage plans) that offer Part D coverage.
However, the court explained, under Puerto Rico Lawt 7@&zS NIi2 wA O2 g2dzAZ R ay24 | f €
Advantage plan to join Medicare Platino if the plan owned or operated health facilities that could

provide covered services to a Medicare Platino covered beneficgag.24 P.R. Laws Ann. § 7033(c).

That is, uder Puerto Rico law, [the Medicaid program] could not permit a Medicare Advantage plan to

join Medicare Platino if the plan could engage in$eB I f A y 3 d§

First Medical was rejected by the Puerto Rico Medicaid program for participation in MeRiegire,

because First Medical owns health care facilities that could provide covered services to Medicare Platino
beneficiaries.The district court issued a preliminary injunction holding that Puerto Rico Law 72 was

preempted by the MMA provision whiclid: 4 Sa GKIF &G dadl yRFNRAE SadlofAaks
State law or regulation (other than State licensing laws of State laws relating to plan solvency) with

respect to [Medicare Advantage] plans which are offered by a Medicare Advantage Organizetey

X t I NIé / 42956 .8RDWEND.®

The First Circuit reversed and vacated the preliminary injunctidre court agreed with Puerto Rico

0KF G &aSRA QotaMeditate pragkay But rather isMedicaidLINE 3 NEnHHesidn

original.) Thus, the Puerto Rico law was not a standard for operating a Medicare Advantage plan but

NI GKSNJ gt a al LISN¥YAaZaAofS StATAoAfAGE NBIdZANBYSy
aSRAOI AR AshiRsliNiherPoertoRic f I 6 61 & y2iG LINBSYLIWGSR o6& (KS
standards for Medicare Advantage plans operating under Medicare.

©National Senior Citizend_aw Center Court Decisions from 2007 | 33



First Medical argued, in the alternative, that the Puerto Rico law was preempted by the Medicaid Act.

The federal Medicaid statute statesth@tA Y I RRAGA2Y (2 Fyeé 20§KSNJ I dzi K2 N&
individual or entity [from participating in its Medicaid program] for any reason for which the Secretary

O2dz2 R SEOf dzZRS (GKS AYyRAQGARdzZ f 22NSEYE3VEHRFiIrst N2 Y LI NI A
Medical argued that this statute prohibited any basis for exclusion from participation in Medicaid that

does not exist under Medicare.

¢CKS CANBRGO / ANDdAG NBE2SOGSR (KS THR®@ERENDAE Ay i SNLIN
The [Medicaidl statute expressly grants states the authority to exclude entities from their Medicaid

programs for reasons that the Secretary could use to exclude entities from participating in Medicare.

dzi AG Ff a2 LINBASNIBSAE GKSy ad-NISAHA LBFoIAAf yATh 8A yii 2a SSREAQT |
20 KSNI I delKiS2 NISHA @ | G A PSS KAaG2NE Of FNAFASE GKIFG GKA
to permit a state to exclude an entity from its Medicaid programdiyreason established by state

tl gdeg

(Enphasis in original.)

¢KS O2dNIi RAAYA&2aSR CANRG aSRAOIEQa O2YLXIAYG FyYR
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3rd Party claim against nursing home upheld

The federal district court for the eastern district of Tennessee denied the motion to dismiss of a nursing

home, holding that the surviving wife of a deceased nursing home resident could bring suit under state

law on the grounds that the residentwas athltdr NIié 06 Sy STAOAI NB 2F (G(KS ydzNA.
Medicare contracts Brown v. Sun Healthcare Group,.Jl@007 WL 595601 (E.D. Tenn. Feb. 21, 2007).

The judge was nominated by Bush II.

The wife alleged that the negligence of the nursing home staff led to the death of her husbaed.

nursing home argued that the breach of contract claim should be disthissdailure to state a claim

upon which relief can be granted@he defendants contended that there is no private cause of action
against a nursing home in the Medicaid Act and that a breach of contract claim is governed by state law,
without presentinga federal question.The wife argued that the law supports a third party breach of
contract claim and that the claim invokes federal question subject matter jurisdiction.

¢t KS O2dz2NIiQa RSOA&AZ2Y Mfeed Dékalb CpaztIBHB25({1873) by thel t e aA & 2
Georgia district court iBrogdon v. National Healthcare Cqrp03 F.Supp.2d 1322 (N.D. Ga. 2000).

In Miree, the Supreme Court held that state law, not federal law, governed the-giartly beneficiary

claims of victims of an airline @lawho sought to enforce a contract between the airport and the

Federal Aviation AdministratiorBrogdonwas factually much more similar Brown v. Sun Healthcare

Group Brogdoninvolved claims that the poor care provided to Medicaid and Medicare beagéis at a

nursing home violated the contract between the nursing home and the Georgia Department of

Community Health.TheBrogdoncourt concluded that the beneficiaries could bring a cause of action

under state law as a thirgarty beneficiary of the aatract between the state and the nursing home.

The Tennessee court was clearly persuaded by the reasonBigpgfion The court quotedrogdonas

a basis for finding that the absence of an implied cause of action under the Medicaid and Medicare Acts
agairst the nursing home does not determine whether plaintiffs may sue as-giarty beneficiaries.

The court found that Congress did not intend to displace or preempt state Tém.court further stated

that the only federal interest would be the advancementhe general federal policy of inducing
compliance with Medicare and Medicaid participation requiremeritee court therefore rejected

federal question jurisdiction.

Nevertheless, the court followeBrogdonin holding that the plaintiff could pursueantract theory
with a third-party beneficiary claim governed by Tennessee law.
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Younger Abstention in Medicaid 1983 case

The federal district court of Kansas refused to consider the merits of the claim of a Medicaid beneficiary

under 42 U.S.C. § 198%t she was improperly denied Medicaid. The court dismissed the case on

Younger abstention grounds, Younger v. Harris, 401 U.S. 37 (1971), because the beneficiary had begun

but not exhausted her state administrative remedies. The court characterizeetheration of

aSRAOFIAR o0SySFTAadGa +ta I adlrasS t1r¢g aSyF2NOSYSyld ST°7F
flogdé ¢KS O02daNI FOly26f SRAISR GKI G GKS { dz2LINBYS / 2dz
to exhaust state remedies before bging a claim under section 1983, but held that because the state
FRYAYAAUNI GADBS LINRPOSSRAY3I agla FdzyRIYSydalrftte O2SN.
appellate remedies within the state judicial system before bringing her section 1983 atfiederal

court. Brown v. Day, 477 F.Supp.2d 1110 (D.Kan. Feb. 28, 2007).

The plaintiff is a developmentally disabled adult who resides at a private residential care fa¢Hin

her mother died, the plaintiff became a beneficiary of a residuaryt tnhsch gave the trustee discretion

G2 RAAGNROdzIS AyO2YS (2 LI & T 2INSsiibstdhtiveduéstiogiad TF Qa &
whether the trust counted as an available resourdde plaintiff requested an administrative hearing,
whichshewolh odzi GKS adlFdiS F3SyodeqQa TFAYyIlf RKRQAREK2Y NBA
did not pursue a further appeal to state court but rather initiated federal court action under section

1983.

The court decision fails to cite Medicaid or feddrahefit casesInstead, the court compared the case

to precedent involving a preacher cited in state court proceedings for violating a city noise

ordinance Moore v. City of Ashevill896 F.3d 385 (4th Cir. 2005), and the state court system for issuing

parking ticketsh Qb SAf f @@ / 3 &.8d 785%3d CiK 2994h& dowrdikdted that, under

NBf SOFyid LINBOSRSy(iz AF (GKS aGFGS FTRYAYAAGNI 6AOS LI
required but if the state administrative proceediggl & & 02 SNOA GBS ¢ G KSy SEKI dza i
The court stated:

At first blush, it might appear that the administrative proceeding was remedial because it sought to
GNBYSRe¢ (KS IffS3aASRf & ¢ NP yTHScdrclusierSh@siparficRlippéak
0dzi AG ATy2NBa GKS O2SNOAYGS yIFddz2NE 2F GKS adl
administrative hearingUnder Kansas law, the termination of benefits to ineligible recipients is an
enforcement mechanism designéal address violations of state Medicaid law.

SNX A
s |

Thus, the court characterized the beneficiary as a violator of state Té&.administrative hearing
LINPOSaa ¢l a y20 OASHESR dzyRSNJ 0KS LINAAY 2F GKS o0Sy
charadd SNAT SR GKS FTRYAYAAdNr 6APS KSINAY3I ala LINL 27F

The decision admits that the result is far from mandated by precedert. K S / 2 dzNIi O2y OSRS a
a difficult question, and that without binding Tenth Ciitqurecedent, reasonable minds could disagree
GAOGK GKA& O2y Of dzaiz2y oé
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¢CKS O2dzNI adlF 4GSR GKFG LXFTAYGATF O2dA R KIF @S | 92ARS
before bringing Section 1983 claims to federal court or bringing such claims stafgleral court
0ST2NBE AYAGAFGAY3a AdGFGS FRYAYAAIGNT GA GBS LINRPOSSRAY3
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IDEA Spending Clause case

¢KS CANEBRG /ANDdzAG AadadsSR | fSy3adike RSOA&AA2Y | RRNB
qualified for special education and related servicesarritie Individuals with Disabilities Education Act

(IDEA), 20 U.S.C. 8§ 140he school district interpreted the IDEA in such a way as to conclude that she

was not eligible for serviceS he school district lost that argumenthen the school districtrgued that

the IDEA failed to put states on notice that as a condition of accepting federal money under the IDEA,

they are required to provide benefits to children such as the plainiiffe First Circuit held that the

NEf SO yi LINE JA & hoRoffen@tie SfieKdihg Clduse by sarirRgn§ lEdden liabilities upon

LJ- NI A OA LI+ KirAlyeR reh Ll lviiV&iaedsEhool Admin. Dist. No2@%7 WL 641988 (1st Cir.

Mar. 5, 2007).The three judge panel consisted of judges appointed by Re&gysash, I, and Bush II.

The substance of the dispute was whether the district had to provide services to a child whose disabling
O2yRAGAZ2Y KIFIR YSNBfe Iy dalROSNES STF¥FSOG¢ 2y KSNJI S
GaiayAFTAOl yi Aavpeifonance.Bas¢gd of Relr@ar (adgdage of the IDEA and Maine
fl g 06KAOK gl a OKFYy3aSR RdNAy3a (KS O2dzNES 27F (K
CANBRG /ANDdAG KSER GKI G I ychidwas@@ithkidSserdcesf SOl ¢ 61 a

Q¢

The school district then argued that the IDEA, 20 U.S.C. § 1401(3)(a)(i), fails to provide notice to the
adrdsSa GKIG GKSe& FNB NBIdZANBR (2 LINPGARS o0SySTAGa
STFSOGé¢ 2y (p&drindiiteSTRedzUlt of Appadls fioted tharlingtonCent. Sch. Dist. Bd.

of Ed.v.Murphy mMHc { ®/ G® Hnpp O6HNnncLI KStR GKIG GoKSYy [ 2
acceptance of federal funds pursuant to its Spending Clause authority, thdioosdhust be set out

unambiguously so that each state can intelligently decide whether to take the money and its

F 002 YLJ yeé Ay I(Introal qudiatioihsiotniyfed Wise school district contended that by using

0KS 62NR GRAAIORf{AKEZEOKKSEt Q59Rdzid Ya# SOKAT RNBY 4K
AYLI OG SRdzOI (A 2yKISE CLASNNTRIZ NMAINOQ@IS die NE2SOGSR (GKS &a0K?2
RSTAYAGAZ2Y 2F (GKS g2KRB ORAAI 0 X & Az B ¢ G3KI1/OIAITMARISELER SAFYID Y
IDEA did not include the qualifying language sought by the school disitietcourt held that the more
NBAaUGNRAROUGABS YSIyAya 2F GKS g2NR GRAAlIOATAGRE Ay ¢
WSKIFoAf ALl GIAE2SS Y20MUS yalrdae 2 F € Al

The court then reviewed the legislative history of the IDEBAe court noted that in 1997, Congress

voiced concern about over identifying children as disabled and, as a result, changed the formula for

calculating the funds due each statéhe legislative history included the statement that the change in

0KS FdzyRAy3 F2N¥dzZ I aakK2dZ R Ay y2 gl& 0SS O2yaiNUzsS
ARSYUATFE YR aSNUS @GKIzZRGY NI ¢& WK RA #nd islaffichaogheRRKD ¢ ( K
that an overidentification problem persists, we cannot tighten the standard for IDEA eligibility when

/ 2y3aANBaa AGASETF Kra OK2aSy y20 G2 R2 az2oé

The court noted in a footnote that in 2002, a presidential committee report strongdigized the
regulatory definitions of the disabilities recognized by the IDEAX S O2 dzNIi O2y Of dZRSRY 4.
/ 2y 3ANBaa y2NI 6KS 5SLINIYSYy(d 2F 9RdzOF GA2y | LIISI N&
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recommendations, however, the report is of little useconstruing the eligibility standards that have
SYRdAZINER®¢ ¢KS O2dzNIi F2dzyR GKIG GKS fS3ratriAirdsS KA
y2i 2FFSYR GKS {LISYyRAy3 /ftldzaS o0& &aLINAy3IAy3a KARRS

While the caurt held that the child was entitled to services, the court denied the parents reimbursement
for the private school the child attended, because the private school did not provide any of the special
education services that were recommended to address tHethR Q& RA &l 0Af A G & @
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Cal. state ct enforces Medicaid 30(A) via mandamus

An intermediate appellate state court in California affirmed a writ of mandamus requiring the California
Department of Health Services (DHS) to conduct an annual review of Medicamiregment rates for

providers of home health services. However, the court denied a writ of mandamus to change the
reimbursement rates. The suit was based on a provision of the California Medicaid state plan and the

broad right to seek mandamus reliefunded £t A F2 Ny Al € F 6P [/ FEATFT2NYAI | aaQy
5SLIQG 2F 1SIfGdK {SNBAOS&asx wnnt 2[ Tcyncn 6/t ®! LI

The suit was filed by a home health care provider, an association of home health care providers, and a
disability rghts advocacy grouplhe decision was based on a duty to conduct annual reviews of

reimbursement rates for home health services contained in a state plan provision which the state

repealed after the suit was filedNevertheless, the court found that thmase was not moot, since the

issue was the lack of reviews of reimbursement rates for the years of 2001 through 2005, when the

state plan provision was in effecthe state plan provision had stated that the purpose of the annual

rates was to ensure thahe rates comply with federal law, 42 U.S.C. § 1396a(a)(30)(A), which requires

GKS adF4GS LIy G2 GLINBOARS &dzOK YSiK2Ra |yR LINROS
F2NE OFNB YR aSNIBAOSA | @I Af | 0 dréSconsesfeRiSvitld effidieiey, LIt |y X
economy, and quality of care and are sufficient to enlist enough providers so that care and services are
available under the plan at least to the extent that such care and services are available to the general
populationini KS 3IS23INJ LIKAO | NBI dé

DHS alleged that the plaintiffs did not have any right to enforce the state plaa.court agreed that

GKS adGraGS Lty GaONBIFGSa y2 SELXAOAG LINARGEFGS NRIKIDG
be a basis for the $s1ance of a writ of mandamud.he court stated (citing California state court cases):

Gal yRIFIYdza Aa y24 Fy FOGA2y F2NJ RI Yl 3 3@attiomis OF dzaS A
ordinary mandamus is proper where, as here, the claim is that an@ghas failed to act as required by

I god¢

A v 4 oA x

51 { RANBOGSR GKS O2dzNI Qa I { (B8ygheAv2lghnsdtste AB& D51b A y (i K/
(9th Cir. 2005), which held that plaintiffs could not enforce § 1396a(a)(30)(A) pursuant to 42 U.S.C. §

1983 DHS argued that, as a result, plaintiffs could not obtain a writ of mandamus to enforce §
1396a(a)(30)(A)The court rejected that argument on two grounds.

First, the court noted that the suit was not based on a violation of federal law, but rathevaiation

ofthe state plant KS O2dzNIi adlF G6SRY G0 KSUGKSNI GKS adF4GS LX Iy
required by [California] regulation to follow it hus, if DHS violates the terms of the state plan, it has

violated state law as embRA SR Ay | The\tBul Held that he wothtion of the terms of a state

LI Iy aAGaStF IAQSE LA FAYGATFa adlyRAy3IE Ay adal as

Second, the court cited California state law for the principle that even if a provision of federal law does
not crede a private right of action, a writ of mandamus is an appropriate method for enforcing federal
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law. The court held that mandamus relief was available under the California state code, even in the
absence of a privately enforceable right under section 198% court stated:

The nature of the remedy afforded by section 1983 is more limited than the broader remedy available
under [California law]Unlike section 1983, which requires the violation of a private right, privilege, or
immunity to confer standig, [California law] confers a broad right to issuance of a traditional writ to
those who are beneficially interested within the meaning of [California law].

dzy RSNJ / F E AF2NY AL tFHgZ al o6Sy
2 0SS (TReSouk fuindStivaBbath bedeficiarieka®d LJdzo f )\
GFyYRIFENR YR GKSNBF2NB GLX Ayl

(e

¢tKS O2dz2NII y2GSR GKI
AyGaSNBai QQSNJIy'FVQ |
LIN2E A RSNBE YSi (KAAZ
LI AR o6& 51 { dé¢

Q¢ O

The court then addressed thmerits of the case¢ KS 02 dzNIi KSf R dGKF G GKS adl
YAYAAGSNARLFE Rdzié G2 LISNF2NY |y lyydZdt NBEGASs 27
O2YLX & ¢A(K ¥F ST ddiirtidiredtdsl Thdzfidl dourt2oysgu® & writrmandate

compelling DHS to conduct an annual review of the Medicaid reimbursement rates for the years 2001 to
2005.

[N U))

Yet the court denied the plaintiffs request for a writ of mandate to change the réatks.court stated:

GAG Aa y20 | tofndagd@nius if tfis setiing i BoMpebthéTsetting of rates, regardless of

LX FAYGATFAQ &K figdnly Bhetfe statg haRpBroamedifiatdunction that a challenge

G2 Fye RSOUSNXYAYLIGA2Y o6& GKS aidlFdS YIréd 0S5 YIRS®éE

This case demonstratesahmandamus is a viable route for enforcing provisions of federal law in state
court, at least in CaliforniaAdvocates in other states may want to compare their state laws regarding
mandamus to the California code to determine applicability to othesglictions.
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Ninth Circuit EPSDT Decision

The Ninth Circuit reversed the issuance of a preliminary injunction mandating the provision of

GNI LI NPdzyR IyR GKSNI LISdziAO F2a0SNJ OFNSE aSNBAOSa o
Periodic Screening NB I G YSy i { SNBAOSa 09t {5¢0 LINRPINIY®P bSIHSNI
Y240 2F GKS RAAGNAOG O2dz2NIIQa NBIFa&A2yAy3d YR SYLKI &
under the Medicaid statute. Katie A. v. Los Angeles County, 2007 \8Q®8@8arch 23, 2007).

The court noted that states must cover every type of health care or service necessary for EPSDT
purposes that is allowable under the Medicaid statute, 42 U.S.C. § 1396déalNinth Circuit stated:
G¢KS 9t {5¢ 20f NBlf &A DYV delRrididnks dzguedaimiEBaround services and
TFC are not Medicaicbvered services and therefore were not provid&te district court held that,
since all the components of wraparound and TFC are within the EPSDT obligations, hetowrd

and TFC are within the EPSDT obligatidiee district court issued a preliminary injunction requiring the
state to provide wraparound and TFC services.

The Ninth Circuit held that the district court applied an erroneous interpretation of the daatiAct,

and it therefore reversed the issuance of the preliminary injunctibhe appellate court explained:

GOetBKS ORAAGNAROGB O2dzNI aK2dzZ R KIS SEFYAYSR 6KSi
were already being suppliedf all mand&ed services under § 1396d(a) are being supplied effectively,

GKS {GdFGS Aa y20 20t A3SR (2 3I2 FdzNI KShWedkroury R LI O1 I 3
viewed wraparound services and TFC as a compilation of services, not as a distinct service.

Ne\S NI KSf Saasx (GKS 02dz2NIiQa RA&AOdzaaizy 2F 9t {5¢ YIRS
every required service under EPSDT, then an injunction would be prépercourt rejected numerous

arguments by the defendants, including the argumentih a FSRSNJI f AaY LINAY OA L) Saé
give the state the widest latitudelmportantly, the court rejected an argument that has been accepted

in some other Medicaid cases, specifically that the Medicaid statute requires only that the state make

such services available but does not require the state to actually provide such sefieesourt

dGFrdGSRY awSljdZANRY3I GKS {0GFrGS 1 OlGdzrtte G2 LINRJIARS
necessary is consistent with the language of the MedicR ! Ol @ ¢

Thus, on balance, even though the reversal of the preliminary injunction was unfortunate, the decision
includes a very helpful analysis of the Medicaid program.
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5th Cir. finds 11th Am immunity in Rehab Act

The Fifth Circuit held that the Statd Texas had Eleventh Amendment immunity from suit under the

private right of action contained in section 102 of the Rehabilitation Act, 29 U.S.C. § 722(c)(5)(J)(i). The
O2dzNIi KStR GKIFIG GKAa O2yOf dzZAA2Y oI dasChdeyoSBthta 6 Sy i o A
Hospital v. Scanlon, 473 U.S. 234, 238 (1985). The court noted that Congress had enacted a legislative fix

to Atascadero. However, the court found that the fix was limited to section 504 of the act and was
inapplicable to section 102. Hugt® ¢ SEI a 5SLIQG 2F ' 4aAaGA0S | yR wSKI
890927, No. 0%1656 (5th Cir. Mar. 26, 2007).

The suit was brought under the Vocational Rehabilitation Program of Title | of the Rehabilitation Act.

The plaintiff alleged that she was incectly denied medical treatment by the Texas Department of

Assistive and Rehabilitative Services (DARIS.statute contains an explicit private right of action,

providing that any party aggrieved by a final decision may bring a civil action in sfatkecal court. 29

U.S.C. 8 722(c)(5)(J)(Dhe district court dismissed the case on the grounds that Congress had not

Oft SFNXI e RSOfFINBR Ala AyaSyd G2 O2yRAGAZ2Y GKS {aGFd
Eleventh Amendment immunityThe Fifth Circuit affirmed.

The Fifth Circuit stated that no federal circuit court had addressed the specific issue in the case of

whether section 102 of the Rehabilitation Act provides a clear statement of intent to require a state to

waive its Elevent®mendment immunity in order to receive federal fundhe court stated:
GC2NIidzyliSftezx GKS ' yAGSR {GlFrGdSa {dzLINBYS / 2dzNIi KI &
2F GKS wSKIFIoAfAGIGA2Yy | OO0 6 A0K Thelcou@fodoved GSNE aA YA
the Atascaderacase, which held that a general authorization for suit in federal court is not sufficient to

abrogate the Eleventh Amendment.

[N

¢tKS O2dz2NII y2GSR Ay | AfagcadérgGoigissipassed additignaldedyidna LJ2 v a S
includingaclead G G SYSy G 2F AGa AydSyid (G2 O2yRAGAZ2Y (GKS N
A2OSNBAIAY AYYdzyAde F2NIEAFOAT AGE HoyebazbiddStRat dzy RS NI 3
legislative fix was limited to secti@®4 (and some other statutes), and did not explicitly include section

MAHZ /2y 3NB AtasGaddidas kiRlgfant3o thie Fifth CircuiThe Fifth Circuit held that the

LI I AYGAFTFQa | NBdzYSyid ¢ & d&AYy RA Atéshagerodadl thekstaditorys T NB Y
language at issue in this case is similarly indistinguishable from the language at kmascaderd ¢

This case highlights the limitations of a narrow legislative fix targeted to a specific Supreme Court

holding. It demonstraes that the courts will not broadly interpret Congressional disapproval of the

{ dzZLINB Y S / 2 dzNihisRead, réntediah|@giglatigh3vitt be narrowly construed and the Supreme

/| 2dzNJIQa NBIFaz2yay3a gAift 0SS 0NZPINRehdner@iadfinth2 ixSR T2 NJ | €
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Environmental Win at S.Ct.

Environmental activists won a major victory yesterday in the case of Massachusetts v. EPA, 2007 WL
957332,No.O8aMH A O! LINAEf HZ HanntoxX O2yOSNYyAYy3I 9t! Qa NBTA
g aSad ¢KS Y2NB fAOSNIf F2dzNJ Wdzad A O0S&a 3II NYSNBR Wdza
YR O2y@AYyOSR YSyySRe (2 F3aINBS gAGK I RSOAaAAZ2Y 4K
attempts to close the door to federal rights enferoent.

The first issue in the case was whether the plaintiffs had standing to bring thelfigtCourt opinion

I dzi K2 NBR o0& WdzaGAOS {GS@Sya |jdz2 (i SR Lijanv.DSefideis K FNBY
of Wildlife,504 U.S. 555, 579 (1998S y ¥ SRpa®® y OdzNNBYy O0S SYLKI AT SR GKI
L2 6SN) 02 RSTFAYS Aye2dz2NASE YR FNIAOdzZ  §S OKIFAya 27
The Court opinion iMassachusetts v. ER#Id that Congress had authorized the typechéllenge to

the EPA action in 42 U.S.C. § 7607(b){1)S y Y 3. &an&@icurrence also explained his approach as

NEljdzZA NAy3d GKS LI NIe& oNAYy3IAy3I adzhid G2 dakKz2eg OGKFG G
¢KS / 2d2NI RSOAGANPFEAUZZ RIZKING IoA 1 @S INBSYyK2dzasS 3t
FYR GAYYAYySydGé NRaA]l 2F KFEN)Y (2 al adaal OKdzaSditao

YSYySRe oNRGS aSLI NI GSte T NERuantddgiain tha ven(tfOlghthd Q& YT
plaintiffs inLujandid not meetthed G F Y RAY 3 NBI|jdZANSYSYy(Gadx aAy RAFFSNBY
GYAIKG adzJ2 NI | Of ILidjavicorc@rertdidenyoRsirates tihat he Ys Siying R & Q &

view at least some questions of court access independently from the dictates of mugereative

Justices.The grounds for standing Massachusetts v. ERdcused on the rights of states, finding that
G{aGlradSa INB y24 y2N¥If fAGAIlIyGa ThReMacBisaS LIdzN1LI2 &S &
RSY2yalG N 6§Sa& (KL G maybSarb&sNTorf ohtdining juriSdcyodts dhjbrie federal

rights.

¢KS /2dz2NIG adFdiSR GKIFG a/2y3aNBaa KFa 2NRSNBR 9t! &
LINBAONROAYIE S¥ABAARPARCAUKERAMNMREADAAZ2Y 2ehelpiuK S LIK NI
to individuals seeking to enforce the lamt)K S/ 2 dzZNIi F2dzy R GKI &G /2y 3aNBaa KI
concomitant procedural right to challenge the rejection of its rulemaking petition as arbitrary and
capricious.Given that procedural right and Massaéh& (0 1 8 Q a1 S A-sbvetely® G SOGAY I .
AyiSNBadas GKS /2YY2ygSItaK A& Sy uaAdmheSBurti2 aLISOAL
02y Of dzRSR (KId GKS adldS KIFIR aalFiAaFASR GKS yvzad
therefore had standing to bring the cas&his could potentially be useful to individuals seeking standing

for procedural harm.

On the merits, EPA argued that because its regulation of greenhouse gas emissions would not cure
global warming, its decision was rabject to judicial review{ 0 SGSy aQ RSOAaA2Yy 0St Al
argument.

EPA overstates its casks argument rests on the erroneous assumption that a small incremental step,
because it is incremental, can never be attacked in a federal jutticieth. Yet accepting that premise
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would doom most challenges to regulatory actiolhgencies, like legislatures, do not generally resolve
massive problems in one fell regulatory swoop. . . . That a first step might be tentative does not by itself
supportthe notion that federal courts lack jurisdiction to determine whether that step conforms to law.

LY FlLaKA2yAy3a | NBYSReéxX (GKS / 2dz2NIi aAYAftvehnee adl dS
emissions will not by itseteversglobal warming, iby no means follows that we lack jurisdiction to
decide whether EPA has a duty to take stepsléov or reducé i @ ¢

¢KS /2d2NI KSEtR GKIFG 9t! Qa AYGSNIINBGlIGAZ2Y 2F GKS /
argued that the statute gave irgat discretion, since the law gives the agency the power to formulate a
G2dzRIAVEKYSH #é2 dzNIl Qa RSOA&A2Yy NB2SOGSR GKIFG | NBdzYSyd
Y2dzZRAIYSYd QAa y20 | NBGJAY Ftishut Dieglian3o eketciseldBofeoNS (i K S
GAGKAY RSTAYSR KS( I/ RdNIINEK SHfARY AdiKE @ie 9t ! FlLAEf SR (2 LN
its refusal to regulate greenhouse gas€sK S 2y f & NBYSRe& 2NRSNBR o0& (G(KS [/
reasonsfot OGA2Y 2NJ Ayl OlGA2y Ay GKS adl Gdzi Soé

Wdza G A OS w20SNIiaQ RA&aaSyid 61 a 212kS/ES RNJORA QMkaSiR QiSkaS |
standing decision, SG X Y2ad AYLRNIlIyGftes RdzS (2 Wdzaii0S YSy\
not law.
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EDNY finds no 1983 rights in LIHEAA

The District Court for the Eastern District of New York ruled against plaintiffs in a class action concerning
SYSNEBSyO& o0SySTAGA dzyRSNJI GKSI 9RtYSODYyKBANHRAYAAARIGE y
Income Home Eargy Assistance Act (LIHEAA), 42 U.S.C. § 8624(b)(13), does not create rights

enforceable under 42 U.S.C. § 1983; the procedures employed by the state in administdEAdEare
constitutionally adequate and no continuing due process violation existsamang prospective relief;

and any retroactive relief for past due process is barred by the Eleventh Amendment. Boyland v. Wing,

2007 WL 951870, Case No-@21002 (E.D.N.Y. March 27, 2007).

A related case regarding naamergency benefits had gone to tisecond CircuitKapps v. Wingj04

F.3d 105 (2d Cir. 2005T.he state argued that the named plaintiffs lack standing, because they had not
sought EHEAP benefits during the preceding three yedrke court rejected that argumeniThe court
stated thatthe plaintiff had not received compensation for the allegedly improper denial of benefits,
and therefore their claims present a live controver3ie court also stated that even if their claims

were moot, the plaintiff class would still have standifithe court quoted Supreme Court and Second
Circuit cases for the rule that class representatives may continue to represent a class even if their
individual claims become moot.

The court noted that in th&apps v. Wingase, the Second Circuit explicitly deetl to address whether

LIHEAA created rights enforceable under section 1983 Second Circuit observed that LIHEAA has

many of the characteristics important to the creation of privately enforceable statutory rights, but the

{ dzZLINB Y S / 2 dzNJito bie Kdre@singly dbliSthnNts flRd § 19&Biforceable rights in statutes

which, like the LIHEAA, set forth their requirements in the context of delineating the obligations that
FOO2YLI ye LI NIGAOALI GA2Yy Ay The SdeddiNGivit matd i&fgfaRdeyod Of | dza
GGKS FFOESNNYEGK 2 FDAWKISH T 12 diNi AQZBSNRES\R B0 @nd 8ezided

the case on constitutional due process grounds inste#? F.3d at 127.

The district court cited three court of appeals casddrassing the issue prior 8onzaga The Fourth

and Sixth Circuits had held that LIHEAA conferred no rights enforceable under section 1983; the Eighth
Circuit held to the contraryThe district court in NY found the decisions of the Fourth and SixthitSir
persuasive.The court noted that LIHEAA does not establish an entitlement program, but rather

provides a lump sump to be distributed to eligible households until the funds runTde.court noted

GKFEG GKS adliddzZiS R2SaKlyRfiQ ORIyYiH dey3 & (deBA (OHAASR Y NBY
mandatory obligations and evincing an intent to create new rights; instead the Act provides that the

LI NOHAOALI GAy3a adGFdS WIABS | aadaNIyO0SaQ (KT GKS ai
O2dzNIi 02y Of dZRSR aiGKI G GKSNB A& y20KAy3 Ay (GKS tty
confers a private right enforceable in an action under Section 1983 and, therefore, no such cause of

4

I OtiA2y SEAAGEDE
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The court held that plaintiffs hava protected property interest in-HEAP benefits, but that they were

receiving constitutionally adequate due procegsK S 02 dzZNJi NBOAGSR 4 fSy3adakK
RANBOGAGSE GKIFG OKFyYy3ISR GKS afhe ot dtedtitthd OA Sa G2 O
plaintiffs had failed to offer any evidence that the current City procedures and practices improperly

deny EHEAP benefits.

Since the Court held that there was no existing violation of due process, the only possible relief would
addressprior violations. Plaintiffs sought corrective payments to address prior illegal denial of benefits.
The district court held that corrective payments would violate the Eleventh Amendniém.court
analyzed whether the city was acting as an arm of tagesn administering #HHEAP.The court cited
Second Circuit precederitjarbley v. Bangs7 F.3d 224 (2d Cir. 1995), that had already held that for the
HEAP program, the local social services districts act as an arm of the®taterimary factors were

that the state was responsible for all expenditures and the local districts had no policymaking
discretion. The court held that there were no important distinctions between HEAP AP For

both programs, funds came from the state, not local, tregsand the state had sole policymaking
discretion.
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Louisiana state court Medicaid preemption case

An intermediate appellate court in Louisiana wrote a very helpful preemption opinion in a Medicaid

annuities case. The case concerns the denial of Mediicaldng term care based on excess resources,

due to the counting of an annuity as an available resource. The state regulations required that an

annuity name the State of Louisiana, Department of Health and Hospitals, as the primary and

permanent residuabeneficiary remaining in the annuity, not to exceed any Medicaid funds expended

during the lifetime of the individual. This regulation is more restrictive than the federal guidelines. The

court held that the state regulations were preempted by federaldawY A y3 @ { SONB G NB I |
of Health and Hospitals, 2007 WL 984400, Case No. 4284La.App. 2 Cir. April 4, 2007).

¢CKS O2dzNIi adl GdSRY aLd Aa ¢Sttt SadlofAakKSR dGKFG 3S
law are invalid uder the Supremacy Clause. U.S.C.A. Const. Art. 6 Alk@.it is generally held that

GKS {dzLINBYIF Oé /tldzaS ILIWLX ASa (2 GKS NBIHeEl G2NB ao
court cited two cases in which the court found jurisdiction under 42.0. § 1983 and a consent decree

case. Thus, this decision views section 1983 cases as providing a basis for jurisdiction under the

Supremacy Clause.

¢tKS O02daNI GKSYy Fylftel SR GKS FLWi AOLotS flge YR F

federal Medicaid Act and the directives of the Secretary of Health and Hospitadsefore, it is

dzy SY T2 NDKBoO8delli aill SR (GKIFG Ad dzyRSNRG22R GKS ai

O2dzZ R 06S LISNOSAGSR layyidSd & SNBFaf I GRSy aERA R dzli 2 Wi KS:
LINBSY LI A @S ¥ STReS oLt held &hat thé iddividual @vds entitled to Medicaid.

Louisiana had tried to apply this policy against a Medicaid applicant who applied BEFORE the enactment

of the DRA.The court does note that the DRA amended the Medicaid Act to include state remainder

beneficiary rules for annuities owned by Medicaid LTC applicants and their spouses, but that "the
statute was not in effect at the time of Mrs. King's applicatio
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Supreme Court holds state banking laws preempted

Ly I OF&asS OKIfftSyaayad aAOKAIlIyYyQad NBIdzZ | GAz2y 2F |
oFlyl1Ay3 O2yRdzOGSR o6& | yFrdA2ylf olylQa &mddodARALF NE
I2PSNYYSyiQa hFTFAOS 2F GKS /2YLIINREESNI 2F GKS [/ dzN
LINBSYLXia aaGrasS oFlylAy3d fléa yR NBIdALFIGAZ2Yyas yR
audits and surveillance. Watters v. WachovialB2007 WL 1119539, No.-2342 (April 17, 2007). The

decision was written by Justice Ginsberg and joined by Justices Kennedy, Souter, Breyer, and Alito.

Justice Stevens wrote a dissent and was joined by Chief Justice Roberts and Justice Scalia. Justice

Thomas did not take part in the case.

Many consumer groups filed amicus briefs arguing in favor of state regulation, which is generally more
protective of consumer rightsln addition, all of the other 49 states sided with Michigdmese efforts

did notpersuade the majority of the Supreme Coutt.K S / 2 dzNJi Q&4 RS OA&AA2Y A& GAS;
banking industry and the expansive power of the executive branch of the federal government.

There had been extensive briefing in the case regarding whetheD@@ regulations were sufficient to
preempt state lawWdza G A OS { 6S@SyaQ RA&daaSyid adrisSay wysez2yS 2
issue relied on the preemptive force of the [National Banking Act] NBA itsath instead asked

GKSGKSNI NEBJdzhl/ il Ay a LINBSYLIISR adlasS tFgoé

The majority opinion does not address the question of whether the federal regulations could choose to
preempt state banking regulation, if the federal statute did not do lsstead, the Court based its

decision on theNational Banking Act, not the regulations a footnote, Justice Ginsberg states:

G. SOFdzaS ¢S K2f RAVRSIWSY RSy b . 2 T¢priaetn@DiEe appleatidatot G A 2 Y

the pertinent Michigan laws to national bank operating subsidiariesyv@S R y 24 O2y aARSNJ (K
f Sya3ikKe RAAO0O2dzNBS 2y GKS RFEYy3ISNB 2F @SadAy3a LINBSY

¢tKS RA&ASY(d RAAFINBSR ¢gAGK GKS [/ 2d2NIQa FAYRAYy3d GK
bank subsidiariesAt the end of his dissent, Justice Stevens wrote (citations omitted):

2 KFGSOSNI GKS / 2dz2NI al@ax GKAA A &rtdpre@riptstate laws2 dzi | Y
With rare exception, we have found preemption only when a federal statute commandetién a

conflict between federal and state law precluded obedience to both sovereigns, or when a federal

statute so completely occupied a field that it left no room for additional state regulatidmost

invariably the finding of preemption hasbeenBaB 2y GKA & / 2dz2NIQa Ay G4 SNLINBG |
or of regulations plainly authorized by Congrebigver before have we endorsed administrative action

whose sole purpose was to preempt state law rather than to implement a statutory command.

Thus, he case ducks the important question of whether federal regulations alone are sufficient to
preempt state law.
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Washington S.Ct. Medicaid comparability case

The Supreme Court of Washington, sitting en banc, decided, by a vote of five judges to thrées that

a0l G6SQa GaKlINBR fAQAYy 3 -habe caré byd KperCekt bétRisedh® @dpiedsdzy RA Y
were living with their paid caregivers violated federal law. The case concerned the consolidated appeal

of individual state administrative heariagfor which state law confers jurisdiction on an appeal to state

court. While the plaintiffs alleged multiple violations of federal law, including the American with

Disabilities Act and constitutional guarantees of equal protection and due process,utialecided the

issue solely based on the Medicaid comparability provision. Having decided that the state rule violates

the comparability provision, the court declined to address any of the other allegedly applicable federal

laws. Jenkins v. Washington &t®epartment of Social and Health Services, 2007 WL 1288780, Nos.

786526, 789312 (Wash. May 3, 2007).

The case concerned three separate plaintiffs who received Medicaid paymentshiomia personal

care services to help them with basic activities afydiving. The first plaintiff is living with HIV/AIDS,

and his caregiver is his partnefFhe second plaintiff is developmentally disabled and lives with an

unrelated paid caregiverThe third plaintiff has kidney disease and is an insulin dependahgtic. Her
caregiverishersont KS &0l 4GS O2yRdzOGSR | adGAYS adGdzReé NBLIRNIE
percentage of time devoted by livia caregivers to household tasks ranged from 33% to 4A8é. state

0KSYy RS@OSt2LISR GEES GEKOKBRLILA OSSR MHzZA NNBodzi GF 6t S
with live-in caregivers need 15% fewerliome care hours¢ KS a0 KS2NB¢ O0SKAYR (GKS 3
GKFG aAF OFNBIAGBSNE Ydzad Of Sty {KSArNInbensfit, K2 dza S
OSNIFAY RdzLX AOFGA2Y 2F SFF2NIia | NB LINBadzYSRI |
SYUANB K2dzaSK2f Roé

The Washington Supreme Court held that the 15% reduction in fundednre care hours violated the

a SRA Ol Admparabilily@euirénents, 42 U.S.C. §1396a(a)(10)(B), which provides that Medicaid

aKlItt 0S aYFIRS FT@FAflFofS (2 yé AYRAQGARIZ f XolF YRS
YSRAOIT |aaArxadlyoOoS YIRS I @ltAkS oG2SzNIi2 K SfeR 200KK- SINJ (aKdE
irrefutable presumption that people with livim caregivers need fewer# 2 YS OF NB K2 dzZNR ay S,
addresses nor evaluates the variation of individual situations where caregivers perform household tasks

that may benefit bothi KS NB OA LA Sy (i I y R {He Sourki@uddihaikhislagk ofa Sy S NI f f
individualized assessment of needs for housekeeping, shopping and meal preparation treats the

plaintiffs differently than other Medicaid beneficiaries:or instance, the platiff with kidney disease

and diabetes had a special diet requiring 8 hours per month of additional shopping and 45 hours per

month of specialized meal preparatiott KS 02 dzNIi 02y Of dzZRSR (KIFd GKS adl
requirement whenitreducd @ NBOALIASY(iQa oSySFAada oraSR 2y | 02
I Oldzr £ ySSRdE

The court criticized the inflexible 15% cut in funded hourse court noted that neither the state

3SyO0e y2N) GKS GAYS &idzRe NBthdBlgercanihvmadint R GeRvedt | y& SE
TNRY (KS a0KAReQAIRI (KDER (GKIFG GKS adl iSQa LINBAdzY LA
K2dzNE 2F OFNB 46A0GK2dzi AYRAQGARIZ f AT SR RSGSNNAYI|GAZ2
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The state also argued ththe comparability requirement was inapplicable, since the plaintiffs were
receiving services under a Medicaid waiv&he court noted that the waiver application did not
mention the shared living rule, and therefore, the waiver program was not exeropt fine federal
comparability requirement.

The dissent focused dBheviorRS F SNBYy OS (2 G KS TSRS NhelronWBASINY YSYy G Q
v. Natural Res. Defense Council, W87, U.S. 837, 8424 (1984).(The majority focused on the federal

statute and did not address the federal regulation$he dissent concluded that a federal regulation

interpreting the comparability provision which permitted utilization control procedures, was

GAffdzAGNT GABSS y2i0 SEKI dzastatenday peniBsibly koft théi groviSon 2 T O NJR

2F ASNIKASOFRIM@GEE Sy FdzNIKSNI OAGSR | FSRSNIf LINARYSNI 6
GKSe LINAYOALI tfe OBPSRAGASKE PRHYRE & Ktlzfi Abie®S¢ a KI NB
LINS&dzYLJiA2y A& 2yfé 2yS 2F Yl yeé ANNBO dtiedissént S LINB &
Yy2G0SR 0KFd GKS aasSaavySyid G22f R2Sa y20 AYRAGARdZ

and meal preparation, and therefore concluddtht beneficiaries with livén caregivers are not treated

differently.
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lllinois Dt. Ct. Settlement enforcement case

The federal district court for the Northern District of Illinois refused to relieve a defendant from the
obligations in a settlement agre®nt, when the United States Supreme Court ruled that his former co
defendants were entitled to an entry of judgment in their favor. The court held that the ruling for the
former codefendants did not constitute changed circumstances and that the contienéatcement of
the settlement is not unjust or inequitable. National Organization For Women v. Scheidler, 2007 WL
1280654, No. 86 C 7888 (N.D. Ill. April 30, 2007).

This case emanated from a case filed by NOW and health care clinics in 1986 againkps®eiifra

individuals and organizations, including Randall Terry, for damages and an injunction under the

wlk O1 SGSSN) LY Tt dzSYOSR I yR /The\iNtHezt dourt digwdssey the coniplaigty a ! O
in 1991, and the Seventh Circuit affirmedl®02. In 1994, the Supreme Court, in a unanimous decision

written by Chief Justice Rehnquist, reversd&a November 1997, a trial date was set for March 1998.

January 1998, Mr. Terry entered into a settlement agreement, in which he agreed to fedrain

interfering with the right of plaintiff clinics to conduct their business, from blockading the entrances to

clinics, from using violence or the threat of violence against the clinics or women who use it, and from

inciting others to do soAfter a farness hearing, the court entered an Order of Final Approval of Partial
{SGGHtSYSyld o0SGsSSy t I Ayl MiEeFphaintffsiwon avtriafagainktthe | & ¢ S NN.
other defendants, the Supreme Court issued two more decisions in the casenldatior of the

defendants. The final Supreme Court decision in 2006 ruled that the remaining defendants were

entitled to an entry of judgmentThe decision was written by Justice Breyer, and it was unanimous.

Mr. Terry subsequently moved the court unrdeederal Rule of Civil Procedure 60(b)(5) for relief from a

FAYEFE 2NRSNJ gKSY abF LINA2N) 2dzZRAIYSY(d dzllR2y 6KAOK Al
Al Aa y2 t2y3aASNI SljdaAaGlrofS GKIFG OKSThedarEABagi a K2 dz
dzyae YL} 6KSGAO FyR 0ST¥2NB lylftelAy3d GKS €S3rf Aaadz
and costs paid by the other Defendants and escape the consequences of his own decision to forgo those
al'YS Nxala FyR O2aiaoé

Thecourtbt R GKI G GKS {dzZLINBYS / 2dzNIiQa Nz Ay3a GKIFG GKSH
0KS @Al 0Af A e corrfFstaiediiBat the NGRISNMNKL svas based not on the possibility of RICO
EAFOAEAGES odzi NI GKSNI &St tAA VERYWA X B HATEEBRt 2MBEISIKNT LA 2
OKFG GKS LXFTAYGATTFa fa2 KFER a20KSNJ @AlFofS FTSRSNI
NEt SIFasSoé

The court then addressed the equitie6.K S  O2 dzNIi NXzf SR (K| wnd&ri@lthéd A y 3 G KS
AYGSaANAGe 2F (KS ¢akSS GG 2SdyNTly F dzNEINKGSSNY SO/2iyaGt dzZRS R G K|
GKS hNRSNJ Aa ySOSaalNe (2 SyadaNB (GKFdG ¢SNNE 1SSLJ

D
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7th Cir. Rejects Taxpayer Standing

The Seventh Circuit addresbthe issue of taxpayer standing to allege violations of the Establishment

/£ dzAaS Ay GKS O2yGSEG 2F GKS YAfAGINRQAa adzZJR2 NI ¥
concluded that the taxpayers did not have standing to challenge the festtaite that requires the

P'YAGSR {dFGdSa YAfTAGFENER (2 lFraarald sgAlK GKS . 2@ {02
/ 2y3ANBaaQa LI2oSNI dzyRSNJ GKS aAfAlGFNE /flFdzaSa | yR t
Taxing and Spending G&e. Winkler v. Gates, 481 F.3d 977 (7th Cir. April 4, 2007).

¢KS YAfAGENE &LISYR& | LIWINREAYIGSt& ¢ G2 y YAttAzy
every 4 yearsThese expenditures are all in services provided by the military, incleduigment and

labor by soldiers in constructing atentcity.y’ NBalLl2yasS (G2 (GKS RAAGNAROG O2dz
military from supporting the Jamboree, Congress passed a statute clarifying that the Jamboree is a

training event for the Armed Foes, simulating the preparation, logistics, and leadership required for

combat. The military also justified its expenditures as funds spent for recruitment and public relations.

LYy NBOSNEAY3I GKS RAAGNROG O2 dzNdifig kacked gtahding Qhie ko o1 & S
of appeals stated:

Although [plaintiff] questions whether the military is investing its time and money wisely when

it uses the Jamboree to further its broader goals, that concern is far removed from the

Establishment Claas Furthermore, a court is poorly equipped to seceBdizS 8 a G KS YAt A G
own assessment of the benefits of the Jamboré&ea time when the armed forces regularly

ALISYR AAIYATFAOIYU FdzyRa 020K FT2NJ NBONMZA GYSyd |
authorize them to take advantage of a btittaudience of potential recruits is reasonably

related to the activities authorized by the Military Clauses.

{AYyOS (KS 02daNIi OASH6SR GKS YAfAGFENRQA adzLlJle NI 27
Military Clauses of the Constitution, Art. I, 8 8, clsl42and its use of equipment as justified by

/ 2y 3ANBaaQa LI2GSNI dzy RSN 6 KS t NPLISNIieg /fldzasSs ! NIo
Court precedent, taxpayer standing was lagki

¢ KS O2dzNI OKI NI OGSNAT S& {dzZLINBYS / 2dzNIi OFasStl g | a
2dzNR 4 LINHZRSY OSY a! NIAOES LLL adrkryRAYy3Is: gKAOK SyT2N
and prudential standing, which embodies judisiaelfimposed limits on the exercise of federal

2 dzNJR & R(Zittiors dryitted.)The court describes the taxpayer standing line of cases as involving

prudential principles of standing.

¢tKS O2y OdzNNByYy OS RA &Lzl Sa i KiBe CourteadaNawins pernittiK | NI O G S N.
taxpayer standing based on prudential consideratiofibe concurrence argues that Supreme Court

OFLaStlt g aaKz2dZ R y2i 0S5 dzy iSadttaid2edréssability requirehentsab f | E SR
constitutional standid Ay 9&aidl of A&aKYSyd /fl dz&asS Ol aSaodé

¢CKS Aa&adzsS 2F 6KSGKSNI GFELI @8SNJ adlyRAY3I A& aLINHRSY
standing case currently before the Supreme Cotireedom from Religion Foundation Inc. v. CH&38
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F.3d 989 (7th Ci2006),cert. granted sub nom. Hein v. Freedom from Religion Foundation 27cS.Ct.
722 (2006).The majority decision acknowledges the Supreme Court appeal but states in a footnote that
the issues in the appeal are different from this case and wilbietermine the outcome in this case.
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8th Cir. rejects jurisdiction in child support/credit protection case

In an opinion it will not publish, the Eighth Circuit summarily dismissed a case seeking 42 U.S.C. § 1983
jurisdiction to enforce the Child Suppagrovisions of the Social Security Act, TitldDlMi2 U.S.C. § 651.

¢tKS O2dz2NIL | faz2 NB2SOGSR GKS LIXFAYIGATFFQa OfFAY GK
Consumer Credit Protection Act, 15 U.S.C. § 1673. Colbert v. Roling, 2007 WL 1R80687058 (8th

Cir. May 14, 2007).

Mr. Colbert sued the Division of Child Support Enforcement of the Department of Social Services for the
State of Missouri, alleging that they issued an incesithiholding order against his wages that
garnished more ofiis earnings than is permissible under the Consumer Credit Protection Act.

The court recited the three pronged test for § 1983 jurisdiction fi®lessing v. Freestong20 U.S. 329,

340 (1997).The test is (1) whether the provision was intended&mefit the plaintiff; (2) whether the

LINE GAAA2Y Aad G(G22 @1 3d2S YR | Y2NLIK2dza GKFG Ada Sy
whether the provision unambiguously imposes a binding obligation ersthtes. The court noted that
Blessingejected § 1983 jurisdiction for Fd as a whole, but left open the possibility that some provision

of IV-D might give rise to individual rights that can be enforcedgvi®83. The court then quoted

Gonzaga v. Dgé&36 U.S. 273, 288 (2002), which rejectek®83 jurisdiction because the provision at

issue spoke in terms of institutional policy and practice, had an aggregate focus, and is not concerned

with whether the needs of an individual were satisfied.

The provision relied upon by Mr. Colbert is 42 U.8 &4(20)(A)B) which requires states to comply

with laws and procedures for child support enforcement, as set forth in 42 U.S.C. $&&&n

666(b)(1) provides that states may collect child support up to the maximum permitted by the Consumer
CreditProtection Act, 15 U.S.C. § 167hus, the provision of the Social Security relied upon by Mr.
Colbert requires states to comply with the Consumer Credit Protection Act, which protects individual
interests by restricting the amount of child support then be collected from an individual.

¢KS 9AIKGK [/ ANDdzZA (G 1jdzA O t & eRATAdEgAtSEcuR guotedl NI / 2 0 S
Gonzagaand concluded that 42 U.S.C. § 654(20§(A) 0 a2y f & Kl a |y W 3I3aNB3IIGS
concerned withthe indiRdz f Ay iSNBXadGa 2F /2t o0 SNI ¢

¢CKS O2dz2NII AAYAfFNIe& LIAR ftAGAHES FGdSyidAzy (G2 aNP®
enforce § 1673 of the Consumer Credit Protection Atte court citedMcCabe v. City of Eureka, Mo.,

644 F.2d 680 (8tlir. 1981), in which the court rejected the claim of an implied cause of action to

enforce § 1674 of the Consumer Credit Protection Aogé court noted that the McCaloecision was

based upon the presence of an express private right of action in SutecHay the Act but not

Subchapter I, wherein lies § 1673 and § 16¥ée court found thévicCabedecision controlling.

¢KS O2dz2NI &dzZ33SaGSR GKFG aNX /2t 0SNIQa OINASTAY3
most egregious example is thatk S LIt I A y i A F F'Qenendniedit, Svich CohderBssovar&gd M m
immunity, as the basis for a due process arguméfihe Due Process Clause is located irl#{e
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Amendment.) The court held that the plaintiff waived his due process argument iy nd. JN2 A RAy 3 d |
ALISOATAO adzLIL2 NI F2NJ KAa LRAAGAZY ¢
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11th Cir. holds no sovereign immunity in bankruptcy case

Ly | OlFasS Ay@2t@Aay3a | adlisSQa SFF2NIla G2 NBO2dzl 4
does not have sovereign immunity fraasuit to enforce the automatic stay protections of bankruptcy

laws. The court held that under the reasoning of Central Virginia Community College v. Katz, 126 S.Ct.

990 (2006), Congress has power under the Bankruptcy Clause of the Constitution to stajeiseo

comply with the automatic stay provisions of bankruptcy laws. The Katz case was a 5:4 decision in which
Wdza 6 A0S hQ/2yy2NJ gl a (KS agAay3ad @20Sd wdzaiAOS ¢K2Y
Roberts, Justice Scalia and Justice)KBrRé & 2 A 0K GKS NBLIX | OSYSyid 27F Wwdzald
the Supreme Court balance could tip, if this case is appealed. The Eleventh Circuit found an alternative
grounds for its decision, holding that the state waived its sovereign immunity oy dilproof of claim in

a bankruptcy proceeding. On all of this, the panel, consisting of 2 judges appointed by Bush | and a third

by Reagan, was unanimous. Two of the judges went on to hold that, pursuant to a provision of the

bankruptcy code addressing igation of sovereign immunity, punitive damages could not be awarded,

FYR FdG2NySeaqQ ¥SSa yR Oz2aita 6SNB fAYAUSR® ¢KS i
2007 WL 1373812, No. 44655 (11th Cir. May 11, 2007).

Mr. and Mrs. Omine lied for Chapter 13 bankruptcy in the state of Florida in 20Die Florida

Department of Revenue (DOR) filed a proof of claim in the bankruptcy court, seeking to recoup public
FaaAradlyOS FTdzyRa SELISYRSR o0& G(KS wiiehnd éildeedwhdb | 61 A A
resided in Hawaii! FG4SNJ 0 KS FAEAy3a 2F GKS o y1 NHzZLIJG O&8 LISGAGA:
SYLX 28SNE RANBOGAY3I GKS SYLX 28SNJ (12 3ICoNdéelfark a NX h
both sides conferred and the D@Breed to cease the garnishmeri week later, Mr. Omine received a

letter threatening penalties if he did not repay the Hawaii deBbunsel conferred again, and DOR

stated it would cease collection effort§. K2 NIif @ (G KSNBI F3G S NEanahddettedn YA Y SQa S
directing it to garnish his wage#gain counsel conferred and agreed to halt the collection effArfew

days later, the Omines received a letter informing them that their tax refund had been offset to repay

the Hawaii debt.The Omineshen filed a motion for sanctions against DOR for repeatedly violating the
automatic stay of debt collection upon the filing for bankrupttly.2003, the district court (affirming the

order of the bankruptcy court) issued an order holding that DOR fdatted the stay, awarding

RFEYlI3Sa | yR [ni2002,Nif Slévént Cifct &ffired in part and remand®d.remand,

the Omines alleged that the state had continued its collection efforts during the appeal, and the

bankruptcy court awarded addliA 2 y I £ F Ol dzZl £ O2 a0 &z Thedsdddodtidd | y R
a hearing on the case just days after the 28@6zdecision.¢ KS RA & i NA Ol 02dzNliQa RS
bankruptcy court.The second appeabtthe Eleventh Circuit followed.

¢tKS 9fS@OSYiGK / ANDdzA i &l 3NB S o Rtz dchioiisKo farck & crelitordai NA O
K2y 2NJ GKS Fdzi2YFGAO adre FNB (KS idielSjdrisdton ol LINE OS S
0KS ol y1 NHzL)i O8 OFANBBHEERS|I CR2ZNMKREZS50WSNBEe y20 |
¢KS O2dNI O2y Of dzZRSR (KFUG GGKS oF y 1 NHzLIi 08 02 dzNI Q
one of the fundamental debtor protections provided by the bankruptcy laws, operateafr@elear of

GKS Ct2NRARF 5hwQa OflAY 2F a2@SNBAIY AYYdzyAide g
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The court held, in the alternative (perhaps thinking about possible appeal to the Supreme Court), that
the state had waived its sovereign immunity by filing a proof of cldihe court reliecn an earlier
Eleventh Circuit case to reach this conclusion.

¢tKS O2dz2NI GKSY GdzNYySR Ada FGdGSydAazy G2 GKS o6 y1 NYz
sovereign immunity for specified sections of the bankruptcy cddel.S.C. § 106(a)(3)hatprovision
prohibits an award of punitive damages against a governmental unit and limits an award of fees against
any governmental unitThe district court concluded that the provision did not apply, holding that the
state should be treated as an ordinameditor because it filed a proof of clainfhe majority of the

9t SOSY UK [/ ANDdzA G LI yStf RAalF3INBSRI olaiay3a Ada R
of congressional intentThe majority stated thakatzd RA Ry 2 (i dzy RS &Mty tg I8nit / 2 y I N
F g NR&a | 3 A y(Ehé disBeiitBddfessédihis podEalone and opined that § 106(a) which set
forth a scheme for abrogating sovereign immunity did not apply when a couihtrambankruptcy
jurisdiction as peKatzor when tte state filed a proof of claim.)

O
>

S
Baa

DOR then argued that the debt was not dischargeable in bankruptcy, because it was in the nature of

support. DOR relied upon Hawaiian law which states that welfare payments are support obligations and
non-dischargeable TheEleventh Circuit stated that under federal law, the issue is intent of the parties,

and the burden of proof is on the party alleging the debt is-d@thargeableThe court was persuaded

08 aNX¥ hYAySQa GSaidAavyzye (K lelfsipgd Thelcamtt skafedthaS o6 i 6 | &
5hw aLINBaSyGSR y2 S@ARSy Othe toart affinediihé Bilindg helowsay & 2 F G K
the debt was dischargeable.
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S.Ct. Holds Parents Can Sue Pro Se Under IDEA

Parents of children with disabilities weevictorious in a Supreme Court case involving the right of

parents to litigate pro se on behalf of their children under the Individuals with Disabilities Education Act
(IDEA). The Court held that the issue was resolved by looking at the text of the-Hi¥eer, the Court

RAR y20 o0lFasS Ada 0O02yOtdzaizy 2y 2yS aLISOAFTFAO LINRJA
AYOGSNIINBGFGA2Yy 2F GKS ! OG0 NBIljdzZANBa || O2yaAARSNI (A2
GKS aidl iSQa 02y {k¥ubjkciyto fivibug suils KfParents fralperRitted to
NELINBASY(l GKSYaSt@gSad ¢KS /2dz2NI y20SR ddKFd adldiSa
parents, and therefore concluded that the impact on state treasuries would be minimal. \Wizikel.

Parma City School District, 2007 WL 1461151, NO@8@5May 21, 2007). The Court opinion was written

by Justice Kennedy. Justices Scalia and Thomas concurred in the result and dissented.

The case contains a very helpful formulation of the connedtietween rights and remedie§ he Court
allGSR KFd GKS RA&AaASY(dQa FLIINRIOK 2F y2i LISNX¥AGIQ
GKS OKAfRXI afSI@Sa a2YS LI NByida oAilK2dzi + NBYSRe:
I LILI NBy G @€

Thet 201 f a0K22f RAAGNAROG KFIR NBO2YYSYRSR LX I OSYSyi
elementary schoolThe parents disagreed with that placement and paid for their son to attend a private
school.¢ KS LI} NByida | LIS f SR thg&midish&tidedo@ss andBdieya A 2y G KN
then filed suit in the district court, representing themselves, and Id$tey appealed pro se to the Sixth

Circuit. The Sixth Circuit dismissed their appeal without considering the merits, holding that lite rig

conferred by the IDEA belong to the child, and therefore nonlawyer parents could not proceed pro se in
court. ¢t KS {AEGK / ANDdzA 1 Qa4 NHzE Ay3d O2yFt AO0OGSR 6AGK (KS

The Supreme Court began by noting that since the sdlistict accepts federal funds to pay for the

SRdzOF GA2y 2F OKAfRNBY 6A0GK RAA&Ll 0 AhelCdukt Setifarth a A & Y dza
multiple provisions in the IDEA conferring rights on parents to participate in the procedures to

determine tre educational placement and services forthe chitdK S / 2 dzNIi (G KSy 20 a SNIISR
enjoy enforceable rights at the administrative stage, and it would be inconsistent with the statutory

scheme to bar them from continuing to assert these rights R&NI £ O 2 dzNI d ¢

¢CKS /2dz2NI NBtASR KSI@Afte 2y GKS g2NRAyYy3I 2F (KS Lz
NAIKGE 2F OKAfRNBY 6A0GK RA&AFOAf AQOAUSXC.§ YR LI NByida
1400(d)(1)(B)¢ KS / 2dzNJi 20 ASNSROIAOF T AKSHADGdzZNE g2dz R Y |
did not confer independent rights on parent6. K S / 2 dzNIi F2dzy R G KI G 234 KSNJ LINR
KFE@gS NARAIKGa 2F GKSANI 26y2Zé YR Fyeé O2yGN®P&NR AyidSN
/| 2dz2NII OAGSR OFasS fI¢ FNRBY (GKS mMdbduHna F2NJ 0KS & LINER LI
Ay (GKS SRdzOFGA2Y YR dzZLJONAY3IAYy3I 2F GKSANI OKAf RNBY
¢CKS /2dz2NII NBE2SOGSR (GKS RA&AaASYyGQa | LIWINBYW®OK 2F AydS
procedures and reimbursement, but not to a specific school placement for the drilel Court stated:
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G¢KS adliddza 2F LINByGa a LINIGASaE Aa y20 TaYAdl
find otherwise would be inconsistemtith the collaborative framework and expansive system of review
Saidl of AaKS Rhe&adurt stake that W@eie @ o try to distinguish the rights of parents and
OKAf RNBYZ (KAa ag2dAZ R AYLRAS dzLl2y LJ NdedByidhel 02y T dz
loaSyO0S 2F yé SELINB&aa 3IdARIyOS Ay L59! ¢

R

¢KS &dFGS FNHIZSR (KFG GKS L59! RAR y2i LINRPOGARS a0
Spending Clause statutes, highlighting the conflict between the circuit colines state relied

uponArlington Central School District Bd. of Educ. v. Myrp#§ U.S. __ (2006), which interpreted the
FGd2NySeaqQ ¥SSa LINBPQGAaAZ2Y 2F (GKS L59! o

A 2 4 A -

¢KS {dzZLINBYS / 2dz2NI NB2SOGSR (KS 0O2yGSyidAazy GKFG A
20f AddnithaRages.¢ KS / 2dz2NI adl SR KIFG GKS a6l axod0 YSI ada
SELI YRSR 6& NBO23ayATAYy3a GKIFIG &a2YS8S NRIKGAEA NBLR2aAS &

The state argued that its litigation costs would increase due to the added expedsé&aotling against

ddZAGa dadzyO2ya0NFX AySR o6& I (d2NYyS&he Cdumceshoide® Ay (KS

G9FFSOGA adzOK |a GKSaS R2 y20 adzfF FA OMoréoer,thg/ @21 S
Court noted that under the IDEA,KS &G 0S O2dzZ R aSS{1 FGdi2NySeaqQ FSS:
GF2NJ I ye AYLINRLISNI LIzN1LI2 aS> adzOK Fa G2 KIFN}aaz G2

O02aid 2F tAGAITI GA2Y ®¢ The Bourt stafedthadthpBvision pepnitikgistatesd 6 . 0 0 A 0
G2 3SO FrdG2NySeaqQ ¥SSa FTNRY LI NByila g2ddZ R LINRODARS

Since the Court held that the parents were representing their own interests, there was no question that
the parents could proceed pro se.

Thedisseih 68 WdzadAO0Sa {OFfAlF FYyR ¢K2Yl & | NBdSa GKFd A
O2YLIX FAy(d Aa LINPLISNI@& | RRNBaaSR G2 /2yaNBasoé
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9th Cir. rules against Medicaid expansion populations

¢tKS bAYUGK [/ ANDdzAG KSt R GKI G dlimkafionsadd ok applyrofMedicaid G dzi S Q
expansion populations, who do not meet the criteria for being either categorically needy or medically

needy. The court therefore agreed with the position advocated by the Secretary of Health and Human
Services that nwvaiver is needed for a state to impose-payments and premiums in excess of the
aSRAOFAR &G Gdz2iSQa tAYAGA F2NJ SELI yarzy LI2LddzZ | (A2
Medicaid but for the existence of a demonstration project undet43.C. § 1315). Spry v. Thompson,

No. 0435746 (May 21, 2007).

The plaintiffs were neither categorically needy nor medically needy as defined by the Medicaid statute.
They obtained Medicaid eligibility through a demonstration program for which the Segmstaved the
traditional Medicaid eligibility rulesThe state sought to reduce the costs of paying for Medicaid
coverage for the expansion populations by imposing premiums afhgments, regardless of the

AY RA @A Rdzl £ QEhe plainthfé viréi Romeliegs intikid&ads who qualified for participation in the
demonstration program but could not pay the premiums required to participate.

The state and federal government defendants disputed the private cause of action under 42 U.S.C. §
1983to enforcethe Medicaid provision, 42 U.S.C. § 13960, which contains limitations-paytonents

and premiums.The court noted thatWatson v. Week436 F.3d 1152, 1155 (9th Cicgyt. denied 127
S.Ct. 598 (2006), held that 42 U.S.C. § 1396a(a)(10) (which megtsites to make Medical Assistance
available to specified groups of individuals) is enforceable under § TB83court concluded that there
Ad y2 daz2dzyR olWatsard&F 2NJ RAAGAY IdzA A KAy 3

The court then held, on the merits, that the limitations ormgayments and premiums in 42 U.S.C. §

13960 are applicable only to categorically and medically needy beneficiaries and not to expansion
populations. The court based its holding on the language of the statute, and therefore did not reach the

issue of deferencé 2 G KS { SONB Gl NE QA AKISS NALINBNIIF (INMR3/S QTS Ri KiSK &
argument that when the Secretary grants a waiver pursuant to 42 U.S.C. § 1315, the expansion

populations become state plan populations, thus subject to § 1398® cout held that § 1315 served

only to permit states to count costs that would not otherwise be regarded as state plan expenditures for

federal Medicaid reimbursementt KS O2 dzZNIi a Gl 6 SRY G9ELISYRAGdzZNBE& 0 SA
Medicaid for purposes ofatculating hospital reimbursement is not the same thing as an individual being

WSt AJIAO0f SQ T2 NheacSuR dofchudedthad tBeystate didinat eed a waiver to exceed the

A0 Gdzi $Q& € A YA (-paynenfs fdrdkBanslonpopulations R~ O 2

The concurrence stated that the Medicaid statute was ambiguous regarding whetipayooent and

premium limits in § 13960 were applicable to expansion populatiddesvertheless, the concurrence

deferred to the interpretation of the statute by the SedreNE > dzy RSNJ 6 KA OK daSRAOI AF
apply to individuals who are not eligible for Medicaid, such as the expansion populations covered under
hNE3I2yQa RSY2yadNl GA2Yy LINRP2SOG ®¢
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Third Circuit 1983/IDEA/504 decision

The Third Circuit, reversing itsvo prior precedent, ignored legislative history and interpreted a § 1983
legislative fix extremely narrowly, demonstrating that any future legislative action regarding § 1983

must be broadly worded to avoid distortion by the courts and the denial of atodhs courts. A

dyslexic former student sued the Jersey City Public Schools (JCPS) and New Jersey officials both in their
official and personal capacities alleging that the officials failed to comply with federal law and, as a

result, deprived him of aée, appropriate public education. He alleged that the school officials

conducted an inadequate investigation regarding whether he had dyslexia and then failed to provide
appropriate services for his dyslexia. He sought to use 42 U.S.C. § 1983 to rdegely \dblations of

the Individuals with Disabilities Education Act (IDEA) and Section 504 of the Rehabilitation Act. He did
not bring his claims directly under the IDEA or Section 504. The district court found in his favor based on
Third Circuit precedentThe Third Circuit unanimously reversed in an en banc decision, explicitly
overturning its earlier ruling based on recent Supreme Court caselaw. A.W. v. The Jersey Public Schools,
2007 WL 1500335, No. &%53 (3d Cir. May 24, 2007).

The Third Circuit begaby stating that the district court had subject matter jurisdiction under federal

guestion jurisdiction, 28 U.S.C. § 1331, and the appellate court had jurisdiction to address the denial of
gualified immunity. The court of appeals found that as part of ieview of qualified immunity, it had
2dZNAARAOGAZ2Y (2 O2yRdzO0 daly AYyIldZANR AyiG2 GKS | @FA

In its prior decisionW.B. v. Matula67 F.3d 484 (3d Cir. 1995), the Third Circuit had been swayed by the
legislative history of 20 U.S.C. § 1415(]) of the IDEA which included House Reports explicitly stating that

the purpose of the amendment of the IDEA was to clarify that the statute could be enforced via § 1983.

¢CKS ¢KANR / ANDdzA G6QSS S | KNS FAGEAND BNJAE yARTIdzSKYFARS R f6ad2 G KS { ¢
in Franklin v. Gwinnett County Public Schbolsp no | ®{ ® cnX cc O6mMppHL I GKI
2F Fff | LIINPLNARIFIGS NBYSRASA dzyt Saa /2y3INBaa KIFa S

The recent deision of the Third Circuit noted that the circuits are split on whether the IDEA may be
enforced via § 1983The Third Circuit changed its mind and reverstadula based in large part upon
the Supreme Court case Bincho Palos Verdes v. Abra®sé4 U.S113 (2005).

It was not disputed, and the court held that the IDEA satisfied the criteria for a cause of action under §

1983 set forth inGonzaga Univ. v. DpB36 U.S. 273,285 (2002).K S O2 dzNIi aidlF 6 SR GKI 0 «
creates individually enforceable righin the class of beneficiaries to which A.W. belornigwerefore, we
LINS&dzyS GKIFG /2y3aNBaa AYGSYyRSR 2 mopyo G2 6S [y @
However, the court held that under the guidanceRdncho Palos Verddtthere is an ex@ss, private

means of redress in the IDEA itself, this could indicate that Congress did NOT intended to permit a more
expansive remedy under § 1988he court noted that the IDEA provides for an administrative hearing

that can be appealed to federal cout KS O2 dzNIIi F2dzyR (GKFd GKS L59! Qa &
FRYAYAAUNI GABS KSIENAY3I yR FLIISHE (2 OZuiaNbenO2y adaA
means that a § 1983 action is not available to remedy violations of-tPdated rights, abent some
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WiSEGdzZZ t AYyRAOFGAZ2YS SELINBaa 2N AYLX AOAGET GKFG (K
adzLJLX Yy 3 Rangho Rakbs erjedz2 G A y 3

¢tKS GSEG 2F un ! d{d/ d® 2 mnmpof 0o NBFSNBy Gstds NEYSRA
LINEGSOGAY3 (KS N IThe ThirdEifcuitRdreed vith tBeRFoudKCirduiRthab8/1988

speaks generally, without mentioning disability or youth, and therefore was not textually referenced in §
1415(1). Sellers v. School BoartiManassas, Virginial41 F.3d 524 (4th Cir. 1998).

The Third Circuit then addressed whether section 504 of the Rehabilitation Act could be enforced via §

1983. The court noted that the Rehabilitation Act adopts the remedies in Title VI of the Civa Rigtht

0f1964.¢ KS O2dzNIi adF SR GKIG a{SOGA2Yy pnnQa NBYSRALIf
NBYSRAI f Nevédtkeess She €ourt observed that the Supreme Court has found an implied

private right of action to address Title VI, and thfere Section 504 The Third Circuit held that the

implied private right of action precluded relief under § 1983K S 02 dzNIi S E LJRanéhg SRY a C?2
Palos Verdesve will ordinarily infer that when a private, judicial remedy is available for alleged

il Gdzi2NE QGA2fL GA2Yyas (GKAACKSYSR&ENNA 30AYOSyZRSR wRrRl @
AaK2¢gAy3 GKFIG GKS NBYSRAIFIE &a0OKSYS Ay {SOGA2Y nnp &
M@y o Q¢ RaficdaPélds Yeides

The Third Cirduremanded the case to the district court for entry of judgment in favor of defendants.
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Supreme Court holds pay discrimination claim time barred

Yet another decision denied court access based on a very narrow reading of a legislative fix. This time,
the Supreme Court rejected the clear intent of Congress to completely invalidate Lorance v. AT&T
Technologies, Inc., 490 U.S. 900 (1989), a decision interpreting the employment provisions of the Civil
Rights Act. Relying upon the reasoning of Lorance, aimydittle weight to the fact that Congress
superseded Lorance by statute, the Court ruled that a woman's claim of discrimination in pay was time
barred. Ledbetter v. Goodyear Tire & Rubber Co., Inc., 2007 WL 1528298;N3408/ay 29, 2007).

LillyLedbetter was a supervisor at Goodyear Tire & Rubber Co. from 1979 to $888vorked as an
area manager, a position largely occupied by migitially, she received a comparable salary to men
performing similar work However, over time, due largely fmor performance evaluations, her salary
fell substantially below every male manageifter she retired in 1998, she sued the company, alleging
that her poor evaluations resulted from sex discriminati®@he alleged that these discriminatory
evaluatiors continued to affect the amount of her pay throughout her employment in violation of Title
VIl of the Civil Rights Act of 1964, 42 U.S.C. § 2P@)€L). Her case went to trial, and the jury ruled in
her favor, awarding substantial damagekhe Elevert Circuit reversed, holding that a Title VIl pay
discrimination claim cannot be based on any pay decision prior to the EEOC charging period of 180
days. The Supreme Court, in a 5:4 decision written by Justice Alito affirdestice Ginsberg authored

a passionate dissent, which she read from the bench.

The majority rejected Ledbetter's allegation that "discriminatory acts that occurred prior to the charging
period had continuing effects during that periodristead, the Court ruled that the "EEOC chaggin

period is triggered when a discrete unlawful practice takes pldcaew violation does not occur, and a
new charging period does not commence, upon the occurrence of subsequesgismiminatory acts

that entail adverse effects resulting from pastatimination.” The Court stated that Ledbetter's
arguments were "squarely foreclosed by our precedents."

One of the precedents relied upon by the majority was ltloeancecase, which Congress superseded by
statute. 42 U.S.C. § 200e€&e)(2). The Court naowly construed the legislative fix, rejecting the
dissent's contention that the legislative fix demonstrated thatancevas wrongly decidedinstead, the
Court stated that the legislative fix "applied only to the adoption of a discriminatory sensystem,

not to other types of employment discriminationThe Court stated that since the cases relied upon

by Lorancewere not explicitly rejected by Congress, the reasoning utilized by Lorance and its
predecessors was controlling.

The majority was vergoncerned with protecting employers from the burden of defending old claims.
The Court noted that Ledbetter alleged a single Goodyear supervisor retaliated against her when she
rejected his sexual advances during the early 1980's andl88@'s. By the tme of trial, the supervisor
had died and therefore could not testifyffhe Court stated: "A timely charge might have permitted his
evidence to be weighed contemporaneously.”
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The majority rejected Ledbetter's contention that pay raise issues should attédrom other
employment discrimination claims, due to their continuing effedibe Court distinguishe®lazemore v.
Friday 478 U.S. 385 (1986), in which Justice Brennan, concurring, stated that "[e]ach week's paycheck
that delivers less to a black thao a similarly situated white is a wrong actionable under Title VII,
regardless of the fact that this pattern was begun prior to the effective date of Title Mie"majority
treated Bazemorexactly as it treated tHeorancdegislative fix: limitinddazemoreto its facts. The

majority stated that theBazemoreuling was based upon an explicitly rauased pay structure
implemented prior to the charging period, while Ledbetter alleged that a facially neutral pay structure
was applied in a discriminatpmanner prior to the charging period.he Court concluded that since
Ledbetter could not prove that the purpose of the performasizesed pay system was to discriminate
on the basis of sex or that it was applied in a discriminatory manner within theinbgrgriod,
"Bazemores of no help to her."

Wdza G A OS DAyaodzNHQa RA&aaSyd FNBHIZSR GKFG | L& RA&AO
because both types of claims are based on the cumulative effect of individuallastice Alito

characterzed the dissent as "coy," for not acknowledging that under the dissent's approach, an

employee could wait 20 years before bringing an EEOC charge based on a single discriminatory pay

decision. In response, the dissent replied that such a suit would bedobiby laches.The majority

countered that it was merely deferring to Congress, since "Congress has already determined that [the]
defense [of laches is] insufficient” by including explicit timeframes for filing charges in the Civil Rights

Act.

The dissenexplained that discrimination with respect to compensation is often not easy to identify,

since employers often do not publish pay levelsstice Ginsburg stated: "The problem of concealed pay
discrimination is particularly acute where the disparitysas not because the female employee is flatly

denied a raise but because male counterparts are given larger raiSée.indicated that the

discrimination may not even be actionable until the discrepancy accumulates over $ihee.

distinguished pay dispiiies from other employment discrimination issues, such as termination,

promotion, and hiring, which are immediately apparent to &he relied upon theorancdegislative fix
andBazemoreand she stressed that the majority's interpretation of Titt VIH & 4§ NI @ SR FNR Y X T A |
the Act's core purpose.”
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S.Ct. denies fees for preliminary injunction

In a unanimous decision written by Justice Ginsburg, the Supreme Court held that a plaintiff who
obtained a preliminary injunction in an action under 42.0.% 1983 but lost on the merits was not

entitled to fees for the first phase of the litigation. The opinion focuses on the lack of change in the legal
relationship between the plaintiff and the state. The opinion leaves open the possibility that ifulsere

no decision on the merits, it might be possible to obtain fees for the legal work performed to acquire the
preliminary injunction. Sole v. Wyner, No.-881 (June 4, 2007).

T. A. Wyner claimed that the state violated her First Amendment rights witemiéd her request for a

display of nude individuals assembled into a peace sign at a state beachlparktate sought to

enforce its Bathing Suit Rule which requires patrons at state parks to wear bathingSeetdeng a

preliminary injunction to sip the state from interfering with the display, the plaintiff agreed to perform

the nude display behind a screemhe state did not object to the nude individuals being behind the

screen. The court then issued a preliminary injunction, based on the wtdeding that the display

would be covered by a screehlowever, shielded by a preliminary injunction, the participants

performed the display in front of the screen, then went swimming in the nustehe merits stage of

the case, the court denied plaiktT F Q& Y2 (iA 2y F2NJ adzYYlI NB 2dzRIAYSyid |y
summary final judgmentNevertheless, the district court, later affirmed by the Eleventh Circuit,

F g NRSR Gi2NySeqQa F¥SSa F2NJ GKS 62N)] LISNF2NX¥SR G2

The Court began by noting that 42 U.S.C. § 1988 authorizes a court to award fees to a plaintiff who

prevails in an action brought under 42 U.S.C. § 198&r reviewing the facts of the case, the Court

a0 GSRY at NBGIAf Ay 3 LlteNdiaghiedeméntotiazp®limngy ifuddioR hatR2 Sa vy
NEOSNESRS RAa&2f OSRI 2NJ 20 KSNBAAS ThefdrefguBdtme GKS T
0KS LINBEtAYAYIFINREB AyedzyOiGAz2y KFR | alGSydlntd S OKIF NI
RSTAYAGA DSt & NI aTRefcauf expldingd traizhé finklRdL8idaBod shgerseded the

preliminary ruling.¢ KS 02 dz2NIi 02y Of dzZRSRY 4! 4 GKS SyR 2F GKS 7
intact, and Wyner had gained no enduring nbe in the legal relationship between herself and the state
2FFAOALFIT A aKS adzsSRé¢ 6ljd2il GA2Yy 2YAGGSROO®

tKS RSOAaAzy SELXAOAGEE y2G8a GKIG Ald R2Sa yz2i4 RS
61 NNI YyiISR aAy GKS 1 0aSYNRSi @2 R T AQTHEA YR SFCRANG ALASNIYZH v &
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Dt. court holds claim for Medicaid refund barred by 11th Am.

lf K2dAK GKS RAAGNAOG O2dz2NII RA&AYAAASR (GKS ! yADBSNE
from the state of West Virginiaast B R 6& (GKS 9f S@GSyidGK ! YSYRYSyidsz GKS
declaratory and injunctive relief will go forward. The Medical Center alleges that West Virginia is

violating the Commerce Clause in its application of a Medicaid payment cap for transgleedpres.

The Medical Center alleges that the state does not apply the cap to medical providers physically located

in West Virginia, and this unfair application of the cap violates the Commerce Clause of the Constitution.

Univ. of Pittsburgh Medical Cente. Walker, 2007 WL 1575060, No. 2@890 (S.D. W.Va. May 30,

2007).

The complaint alleges that there was a dispute between the provider and the state regarding whether

the provider was overpaid by several hundred thousand dollars for transplant serificedMedical

/ SYGSNI NBFdzy RSR 2 @SNJ bc nn B NMedicaidiPbgraminStrucdtiéhlcapsS & dzy R S N.
Medicaid payments for transplant procedures at a maximum of $75,000, regardless of other procedures
performed in conjunction with the transplanThe provider alleges that this cap is not enforced with

respect to medical providers physically located in West Virginia, in order to shift the cost burden of

performing transplants to nomesident healthcare providersThe complaint alleges that thagpplication

of the cap violates the Commerce Clause of the Constitution, Art. 1, Section 8.

¢tKS O02dz2NIIiQa a2@SNBAIY A YMargurtinges tRak indedifde®icepgonth & NI § K
Eleventh Amendment immunity undé&ix Parte Youn@09 U.S.23 (1908), only prospective relief is

permitted. Awards of retroactive monetary relief are barred by the Eleventh AmendmEme. court
RAAYAEAASR a4 AYAAIAYATFAOLYyOH GKS LA FTAYGATFQA LI &YSy
presently in the Ands of the state.

Additionally, the court dismissed four of the six named public officials, sued in their official capacities.
The court held that four defendants did not have a sufficient link to the challenged coffitiat.leaves

as defendants thee®retary of the West Virginia Department of Health and Human Resources and the
Commissioner of the West Virginia Department of Health and Human Resources Bureau for Medical
Services.
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S.Ct. rejects federal removal by private co.

The Supreme Court held tag that a private company may not remove a case to federal court based on

GKS FILOG dGKIFIG AG A& adzo2SOGSR (G2 O2yaARSNIotS FSR
F NHdzYSyd GKFG AdG é6Fa aF OGAy3 dzy RS Nititled tg remogefttie A O S NE
case to federal court. Thus, the suit against the company for violating state laws prohibiting unfair and
deceptive business practices will be heard in state court, where the plaintiffs originally filed the suit. The
opinion, writtenby Justice Breyer, was unanimous. Watson v. Philip Morris Co., Inc.,-M280%June

11, 2007).

¢tKS O2YLX IFAYyG FffS3ISR GKIFIG GKS tF6StAy3 2F OSNII A
and misleading under Arkansas lafthe complaint Beged that the company manipulated the design of

the cigarettes so that they would register lower levels of tar and nicotine on federal tests than they
actually delivered to people when smoke@ihe company removed the case to federal codrhe

federal2 TFAOSNI NBY2@I t adlddziS LISNXYAGA NBY2@Lf G2 TSR
dzy RSNE |y 2FFAOSNI 2F (KS ThéaistriBtRoud held ihed the cashidvas y & | 3
properly removed to federal courtThe district court rasoned that the complaint attacked Philip

a2NNAaQ dzasS 2F (KS D2gSNYyyYSyidQa YSUK2R 2F GSadAiay3
t KAfALI a2NNRAE& ddzy RSNE { K FheG&ens Glilcdit affirrhell, Rk8ning RhYipr A & & A 2
Morristo heavily supervised government contractorfhe Supreme Court unanimously reversed.

The Court opinion begins with an analysis of the history of the removal stafine.Court explained

GKFG GKS adlddziS g1 a RSaAIVNSRAFENSYIONE R0 K@&3IR 3 NI fa
Court noted that during the prohibition era, states prosecuted federal officers who killed people during

raids of illegal distilleries and that previous cases permitted removal of the prosecutions of those who

acted under the direction of the federal officer.he Court characterized its prior cases as holding that
GOBBKSNE | LINARGIGS LISNE2Y FOGa a Fy laaraildlyd G2
FSRSNIf ¢3¢ GKS NBY2@QFt adlradziS avylre | LLX & ¢

The Court then focused on the language of the stattthe Court explained that simply complying with

GKS g o6& Ay (KSoSrRIBMIRATSESNILE SLuewazy $EE tR2S5a
gAUKAY (KS aO02TusCoarfinted thahitd intdrpretatiotzaf $hestatutory language is
O2yaraitaSyid ¢AidK Th&Sourtfauhdihdeia G@sait bialaghthddidsSadprivate

O2YLIh ye Ay aitlaS O2dz2NIl ¢g2dzZ R y2d aRAA&AIO0ES FSRSNI
ey FT2NOS FSRSNIE fl463¢é yR g2ddR y2i adRSyeé& | FSRSNI
Of FAY 2F AYYdzyAile oé

Next, the Court distinguished cases involving federal contractbri&.S  / 2 dzZNIi SELJ F Ay SRY @ ¢
that private contractors mvide federal officers goes beyond simple compliance with the law and helps
2TFAOSNR Fdzf FAff 20KSNJolkaAO F2@SNYyYSyid Gl ailaoé

AAAAA

¢CKS [/ 2dz2NI Ffa2 NB2SOGSR t KAfALI a2NNRAAQ FNBHdzYSyad
for tar and nicotine to afmndustry-financed testing laboratoryThe Court found that there was no
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GSHARSYOS 2F lye O2yGNIOGX Fyeée LIe&YSydz lye SYLX 2
F NN Yy I SIKSy i @®édzNI O2y Of dZRSRY &G K2 dzZ3K nd SupetvisighR 02y a A F
we can find nothing that warrants treating the FTC/Philip Morris relationship as distinct from the usual
NB 3 dzf | 2 Nk NB 3 dzfAs diré&sit, PRl Mbriisicdul BokKrémade éhe case to federal court.
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S.Ct. defers to agency reno overtime pay

LY Yy 2LAYA2Y KAIKfE& RSFSNBYGAILIf (2 FTSRSNIt NB3IdA
federal law, the Supreme Court today upheld the validity of a Department of Labor (DOL) regulation
interpreting the Fair Labor Standardst (FLSA). The regulation concerns the exemption from minimum

wage and maximum hours rules for employees who provide companionship services to older and/or

disabled individuals and who are employed by an employer or agency other than the family. Tha opini

was written by Justice Breyer on behalf of a unanimous Court. Long Island Care at Home, Ltd, v. Coke,

No. 06593 (June 11, 2007).

The FLSA exempts from its coverage domestic service employees who provide companionship services,
and the statute expliciyl calls upon the Secretary of Labor to promulgate regulations to define the terms
contained within the statutory exemptior29 U.S.C. § 213(a)(13)OL promulgated two regulations.

¢KS FANRGZ Ay | &dzo LI NI Sy dAdd S&RS NIDASYFS NS Y LIWSEGE v (iie
services for the person by whom he or she is employZC.F.R. § 552.3he second DOL regulation,
f20F0SR Ay | &dzoaSOGA2y SyiAidfSR GLYGSNILINBGFIGA2ya

GFNB SYLX 28 @B NI @ND Yy ISYI0R2 2 KSNJ GKIFIy GKS 9 YAf& 2N
C.F.R.§552.109(a).KS / 2dzNIi NBFSNNBR (2 (HS NIOSONBHEHMI Fidef2ly ik
past 15 years, on three separate occasions, DOL considered narrowirigripsetation of the

exemption to bring companionship workers paid by third parties within the scope of the FLSA, but DOL
declined to do so.

A domestic worker sued her former employer alleging that the employer failed to pay her the minimum
wages and ovéime wages to which she was entitled under the FLB#e district court dismissed the

suit based on the thirgbarty regulation, but the Second Circuit reversed, holding that the {béndy
NBIdzZ  GA2Y & ATheéSipfdng EcimdnahimousiyBesséd the Second Circuit.

The Court began by noting that the statute explicitly delegates to DOL the power to define the statutory

terms in the FLSA exemptioithe worker argued that the thirdarty regulation exceeded the scope of

the delegated authorit because it conflicts with the overall purpose of the Iaire Court disagreed

YR KStR AyadSIFIR (KIFIG a/2y3aINBaa AYyiSyRSR AdGa oNRI
AyOf dzZRS GKS | dziK2NARGE&¢ (2 RSOSSNty hisd partksS i KSNJ 6 KS C
The worker further argued that the thirgarty regulation conflicts with the definition of domestic

service employment in the General Regulationsk S/ 2 dzNJi 02y OSRSR (KFd adKS
two regulation conflicts as to wdther workers paid by third parties are included within the statutory

S E S Y LJiHo&eyes the Court held that the thisgdd NJi @ NB3IdzA | GA2y I20SNyasz ai
32 0SNya (KESISPEAMNIE bd a2 G O02y OSRS wR®rprétedthése 4 KS 5 S LI
NEJdz F A2ya RAFFSNBydte 4G RAFFSNBYyG GAYSazé o dz
AdZNLINK A 8¢ aAYyOS -andeBmmiet fulendakirigt K & SR2 7RI A DE&NI KSNI 4 02y
the Department set forth its mos&GOSy G AYGSNIINBGF GA2Y 2F GKSA&S NB3IdA
aSY2N) yRdzYQ AaadadzSR 2yfeée G2 AYGSNYylrf 5SLINIGYSyYyd LIS
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KFEgS 6NAGGOGSY Ay NPBREBYMIBK $R2SaAXA a0 K3 (/A AdzNIA 2 2pdzy R G |
GNBFESOGa Alla O2yaARSNBR OAS6aé FYR 6ba y2i LELFAY

The worker also argued that the thigghrty regulation is an interpretative regulation which may

persuade a court but does not bind a court, un@&gdmore v. Swift & G823 U.S. 134, 140944).

CKS /2dNII y2GSR GKF G -KSH & hINB #dzly'li B¥RB RE 2 1 KS 10 K& DR
NHzf SY I {1 Ay 3¢ K zi/K2 il eabEl 6 SR GKF G GKS adzZ GAYIFGS | dzS:
expected courts to treat the regulatiorsavithin its delegation of authority, requiring deference as

in Chevron U.S.A. Inc. v. Natural Resources Defense CoundB/IhtS. 837 (1984) ahbhited States v.

Mead Corp 533 U.S. 218 (2001Jhe Court stated:

Where an agency rule sets forth impant individual rights and duties, where the agency focuses fully

and directly upon the issue, where the agency uses full natimbcomment procedures to promulgate

a rule, where the resulting rule falls within the statutory grant of authority, and witegerule itself is

NBI &2yl 6fS> GKSYy | O2dzNIi 2NRAYI NRf& | dadzySa GKI
determination.

A % 4 A x

CAylftes GKS / 2dNI NB2SOi S Randcennent @deddSdsInere ldgdlE dzy Sy i
defective, basedonthe 38y 08 Q& OKI y3Sa Aye RS a/ 2iNRILI2ESdy NBEKH ¢ |
ONAST SELXIylGA2Y 2F AGa OKFIy3ISR LIRaAdA2y o6& aNB
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S.Ct. permits co. to sue fed govt to recover clean up costs

The federal government was the losing party in thignimous Supreme Court decision. The case

addressed whether the Comprehensive Environmental Response, Compensation, and Liability Act

(CERCLA) provides a cause of action for a private company to sue the federal government for partial
reimbursementofcost A Y OdzNNBR Ay SYy@ANRBYYSydlf Of SIydzZdlJ wSt
GKS /2dz2NII NB2SOGSR (GKS 3I20SNYyYSyidiQa AYyGSNLINBGF GA2
cause of action for a potentially responsible party to recover from agroplotentially responsible party

voluntarily incurred costs of cleaning up contaminated sites. United States v. Atlantic Research Corp.,

2007 WL 1661465, No. @52 (June 11, 2007). The decision was written by Justice Thomas.

Atlantic Research Corp. retrttéd rocket motors for the United States government, resulting in the
contamination of soil and groundwateAtlantic Research cleaned the site at its own expense and then
sought to recover some of its costs by suing the United Stathe. United Statemoved to dismiss,
arguing that CERCLA does not allow such suits to recover gt slistrict court granted the motion to
dismiss, but the Eighth Circuit reversethe Supreme Court unanimously affirmed the Eighth Circuit
decision.

The dispute concerrtethe interpretationofn v | ®{ ®/ ® 3 dpcnTtol06nNVO. 0 BKAOK
20KSN) ySOSaalNeE 0O02ada 27T NBAthkoResBarch sigueddNddBhie o0& | y @
LIKNIF &S d20KSNJ LISNE2Y ¢ NBTSNNES fhe Urited StatescasStaté oramd n 0 6 ! 0
Indiantribe.! Gt F yGiAO wSaSHNDK AYGESNLINBGSR 620 KSNI LISNR 2y ¢
United States, a State or an Indian tribe. K S I2 FSNYYSyd | NHdzSR AyaidaSIFR GKI
to any persomot identified as a partially responsible party in 88 107(a))! Y RSNJ 4§ KS 3I2FSNY Y
AVGESNLINBGF A2y Y G20 KSNJ LISNBR2YEé SEOf dzRSE Fye LI NILA

¢CKS /2dz2Ni 6S3rty AdGa Fylfeégara o0& aTheGCowrfgulddthak | G & { a1
addzo LI N} ANF LK 0.0 KFER F G@&aA0NHZOGdzNI f tAy1¢é G2 &dzo Lk
WEye 2GKSNJ LISNB2YQ 68 NBFSNNAYy3I (0 ZFhe Cdustatethab RA | (1 St
0KS aD2@SNYYSylQ%a AMyNENLINBHIS AN OWSIHRAY I GKS &bl G
the Government would destroy the symmetry of 88 107(a)(4)(A) and (B) and render subparagraph (B)
AYOSNYIFEf@KO2Y 2ZdalNliy Bd&2 NBE2SOGSR (KS D2@SNYYSydQa
between § 107(a) and § 113(/. KS / 2dzNI SELIX I AYySR (KIG aGKS NBYSRA
O2YLX SYSyil SIFIOK 20KSNJ o6& LINRPGPARAY3I Ol dzaSa 2F | OlGA
OANDdzYa ¢ KOs 2demdi 02y Of dzZRRF K Ivin 10K D 6 LIl WyX LINE NI R S
wSaSkNDOK gAGK | OlFdzaS 2F | OGA2y dé
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S.Ct. defers to fed. govt re ERISA

In a unanimous Supreme Court decision, the Court was once again highly deferential to the

interpretation of federal law by the federal governmeiihe Court deferred to the Pension Benefit

Guarantee Corporation (PBGC) regarding whether merger is a permissible means of plan termination

dzy RSNJ 4 KS 9YLX 288S wSOGANBYSyid LyO2YS {SOdaNRGe ! Oi
interpretation of ERISA & SEOf dzZRAYy3 YSNHSNAR a | YSkya 2F LX Ly
RSOA&aA2Y o6l ad gNRGGSY o0& WdzaGAOS { OF f XB4®0Jun&1d,| PP t
2007).

Crown Paper filed for bankruptcy and sought to liquidate its assefecused on the purchase of an
annuity, which would allow Crown to reap a $5 million reversion in surplus fUPAEE International
Union proposed instead that Crown merge its pension plans with other PACE pensiortplaris9 Q a
proposal would not penit the $5 million reversionCrown decided to purchase the annuity ACE
sued, alleging that Crown breached its fiduciary duties under ERISA by neglecting to give diligent
O2yaARSNI GA2Y (2 (The/BanRrdptcyrCONTRGed itNPAGR iSssliedl ab
preliminary injunction preventing PACE from obtaining the $5 million reverdibe.District Court and
Ninth Circuit affirmed.The Supreme Court unanimously reversed.

The applicable statutory provision was very general, not discussing mettgatsThe statue provides

GKFG Ay GKS FAYILE RA&GGNROdzGAZ2Y 2F laasSdazr GKS LI
GKS LXFY FYR Fye LWL AOFIotS NBIdAFGA2yas 20KSNBAA
29 U.S.CG8 1341(b)(3)(A)(i)PBGC interpreted this very general language to exclude merger as a

possible means of plan termination.

¢KS /2dNI KStR (KFG GKS &adlddziS &adzllll2NlLia t. D/ Qa @
§ 1341, and is instead dealith in an entirely different set of statutory sections setting forth entirely
RATFSNBY (G NHzZ SPACH sygBestedNiat@ HlEndspoRsér ¢eh follow the rules for both

merger and termination¢ KS / 2 dzNIi NB2SOGSR t ! ha® apparéiBbdessy G a0 |
the statute. The separate provisions governing termination and merger quite clearly treat the two as

gK2ft & RATFTFSNBYyG (NI yalOlraz2yas sAGK y2 SEOSLWIiAzZY

¢ KS / 2dzNI  O2 yDOtQEaR SR yiakirNbzQxitA 2y 2 F GKS adl GdziS Aa |
LI | dzaAAof So¢

Scalia's opinion states:

C2NJ SYLX 28SNE>X GKS Aff SFFSOUa w2F t!/9Qa LRAAGAZ
diligently funding its pension plan§yown became the bait for a union bent on obtaining a surplus that

g1 & NR 3IK UG FAlkthis fter/ICeRngyFcDase an annuity that none dispute was sufficient to

satisfy its commitments to plan participants and beneficiaries.
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S.Ct. expands deference to fed. agency in securities context

¢KS {dzZLINBYS /2dz2NIGSE Ay | 17YM RSOA&A2Y G6NRGGSY o6& W
LINBOf dzZRSwa8 | LILX AOF GA2Yy 2F GKS FyaGAGNHzaG I ads |
(Junel8, 2007). The decision holds that the federal government, specifically the Securities and Exchange

/| 2YYA&daA2Yy 0{9/ 0% A& 0SGGSNIIljdzZ t AFTASR (KIly day2ySE
to determine the legality of Initial Public Offegs (IPOs), and therefore the banks have broad implied

immunity from antitrust lawsuits. Justice Kennedy recused himself, because his son is a managing

director of Credit Suisse. Chief Justice Roberts recused himself initially based on his financitd interes

some of the defendant firms, but then he-emtered the case without explanation just before oral

argument.

¢KS 2LIAYA2Y aidladSay aLi oAttt 2F03GSy 0S RAFFAOMA G F
pracUcestodetermmewﬂhconfldSc GKSGKSNI 'Yy dzy RSNBNARAGSNE KIFa Sy3l
actions.¢ KS / 2dzNI | 41aY G!'yYyR ¢6K2 odzi I &aSOdNAGASE SELX
YAIKG OKIFy3aSs Ay glrea GKIFIG @g2dZ R LISNXYA G KEF& a2 NI 2
Ad al1a F3IFAYY a!'yR 6K2 odzi GKS {9/ AGasSt¥F O2dA R

The court disparaged both judges and juries for not being expért€.S / 2 dzNIi &adF G SRY a4l y i
may bring lawsuits throughout the Nation in dozens of differemurts with different nonexpert judges

YR RAFTFSNBY (I Tergsaltkslalsnisuay duttivisk hxt different courts will evaluate

AAYAET I NI FI Oldzr f OANDdzraidl yo0Sa RAFFSNByilf & vé

¢CKS /2dz2NIi F2dzy R GKIF G GKS { Qilatiors khé torbidte cdnduStynT 2 NOSa
jdzSaGA2yZé YR GKSNBET2NBE (KS &y S gt Cautdbohcluged: | y i A ( Nz
In sum, an antitrust action in this context is accompanied by a substantial risk of injury to the securities
marketsand by a diminished need for antitrust enforcement to address anticompetitive conduct.

Together these considerations indicate a serious conflict between, on the one hand, application of the

antitrust laws and, on the other, proper enforcement of the sétes law.

Wdza G A0S ¢K2YlFra RA&ZaASY(iISRX I NHdzAy3 GKFG FSRSNIE €1
0KS &ASOdzNRGASE I gadé
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S.Ct. upholds abrogation of foreign sovereign immunity

The Supreme Court broadly interpreted an exception to soveraigmunity for foreign countries in the

Foreign Sovereign Immunities Act (FSIA), 28 U.S.C. § 1602, and permitted a suit by NYC against India and
Mongolia to proceed to declare the validity of tax liens on property held for the purpose of housing
thosecounth S4Q SYLX 28SSad ¢KS tSN¥YIySyld aiaarzy 2F LYR
127 S.Ct. 2352 (June 14, 2007).

The Court opinion was written by Justice Thomasstices Stevens and Breyer dissent€de Bush
administration supported the foreiff 02 dzy i NA SaX 06SOldAaS GKS OAaGeqQa f1I ¢
foreign countries against U.S. property overseas.

Under NY state law, property is exempt from taxation where it is used exclusively for diplomatic

purposes but any other portion is selgj to taxation.NYC levied taxes for that portion of their

diplomatic office buildings used to house lower level employees and their faniNi@sierous foreign

countries refused to pay these taxeldnder state law, the unpaid taxes converted into tax$ held by

the City against the propertiesChe City filed a stateourt suit seeking declaratory judgments to
SadlroftAakK G0KS fASyaQ @OltARAGEY odzi G KBcelh2NBAIYy O2
federal court, the countries argued thtdtey were immune under the FSIBoth the district court and

the Second Circuit ruled against the foreign countrieke Supreme Court affirmed.

The FSIA provides that foreign states are presumptively immune from suit unless an exception applies.

TheE L! LINPGARSE |y SEOSLIIAZ2Y S6KSNB GNRIKGE Ay AYYZ2
A a3 @fSUsEC. §1605@)(4).KS F2NBAIAYy O2dzy iNARSA | NHdzSR GKIF G a&NJ
limited to issues concerning ownership or possessibime Court rejected that interpretation and

AyaiSFR F3INBSR gAGK GKS /AdGe GKFG adKS SEOSLIiAzY
Ay Of dzZRA Y 3 KB H 2fdiNSiy 8®éJ | AYSR GKFG GKS GSEG 2F GKS
cases in which the specific right at issue is title, ownership, or possedsiither does it specifically

exclude cases in which the validity of a lien is at isRegher, the exception focuses more broadly on

WNA IK(Ga& ATh@CoutNRnd$hdli & 1dE t ASya AYyKAOAG a2yS 2F GKS
ownershig i KS NAIKG G2 O2y@Sezé YR GKSNBF2NB al adzi
AY AYY2@0I0fS LINPLISNI@ o¢

The Court further explained that its reading of the statis supported by the purpose of the FSIA,

GKAOK G(G(KS / 2dzNI OKF NI OGSNRT SR a alF R2mieaut 2F (KS
aillGSRY a!a I GKNBAK2TR YI GGSNE LINE LISNIheCorsy SNAE KA
notedd K GKS C{L! ¢la YSIyld (2 O2RATE& (KS AYIGSNYL (7
GKAOK AyOfdzZRSR | NBIf LINRLISNIE&E SEOSLIIA2Y Ay | OlGAz
LINE LISTW& @odréfound that a suitregardingthetai 6@ 2F | GFE fASYy aAaa | a
AYGSNBaAG Ay &ddzOK LINRLISNILi & o¢

Wdza G A OS {0S@OSyaQ RA&aaSylu I NBdS&a GKFG GKS GaoNRBIR S
YE22NRGe GOGKNBIGSyas Fa GKSé at éareé@mpifioinéuit.26 GKS

©National Senior Citizend_aw Center Court Decisions from 2007 | 75



He pointed out the NYC law permits liens against real property to compel landowners to pay for pest

control, emergency repairs, and sidewalk upkeépK S RA &daSyid adlrdsSay a! ¢K2fS

controversies, from sidewalk gland-falls to landlordtenant disputes, could be converted into property

liens under local law, and then usedas the tax lien was inthiscasé 2 LJA SNOS | F2NBAIYy 3
GNF RAGAZ2Y T TYRCXKSI Razd 28H (A Y Y dzy bhd@BABES R SRLIDEA A1\KESB6 &
{2f AOA0G2NI DSYSNIfQa ONASTFX YR (GKS RA&aa&aSYyld O2yOf dz
more faithful to congressional intent than a reading that enables a dispute over taxes to be classified as

I RA & LJzKSI a2 AYNIAWNIR P Wil 8 A OS2 LI BWBEFas 02y Of dZRSRY a! i
Fo2dzi GKS @lIftARAGE 2F GKS OAdeQa GAGES (G2 AYY20I0
prejudgment lienwl G KSNE A G Aa | RA a Lideilability21idCBrgdeds hatl dtéliBekl Iy & 2 ¢
GKS adGlGdziS G2 6+ A@BS a2@0SNBAIAY AYYdzyAde Ay GFE A
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S.Ct. holds no equitable exceptions to statutory filing deadline

The Supreme Court emasculated the equitable powers®fudiciary, holding that the judicial branch

2F JA2PSNYYSyld R2Sa y2i KIFI@S aldzikK2aNRGEe (2 AN yi
missed due to the error of the district court. In this 5:4 decision, with the usual line up on eactside, t

/ 2dzNIIl SELINBaafteée 2@SNNHzZ SR H LINA2N) OFasSa FyR 02YLX
OANDdzyaiGil yO0OSaszé $KAOK LISN¥YAGa GKS SljdAadlrotS SEGSY
Court held that a filing deadline contained in atste, as distinguished from a filing deadline based on a

rule of procedure but not a law, cannot be extended as part of the equitable power of the judiciary. The

Court ruled that only Congress has authority to address any possible inequitable resulki®m ¢ 2 dzNIi Q &
GNRAI2NRdza ¢ | LILIX AOI GA2y 2F &GFGdziz2zNE GAYS fAYAGAZ
O2dzNla (2 GSEOdzaS O2YLX ALFyOS 6AGK GKS aidl ddziz2NE
2007).

This case concerns the ingattent error of a district court judgeln granting an extension for filing a
federal habeas appeal, the district court gave the defendant 17 days, but the statute and implementing
federal rules permit only 14 day28 U.S.C. § 2107; Fed. Rule Civ..RPi@)(6). The appeal was filed on

the 16" day. The Sixth Circuit refused to hear the appeal, holding that the notice of appeal was
untimely.

The Supreme Court affirmed, ruling thatthe®4 @ GAYS fAYAG A& aYTFhgRI G2NE |
Coutjia U AFASR Ada K2fRAYy3 a F2ff26aY GWAdNAARAOGAZ2YI
sense.Within constitutional bounds, Congress decides what cases the federal courts have jurisdiction to
consider.Because Congress decides whether federaltsatan hear cases at all, it can also determine

GKSY> YR dzy RSNJ gKI(i O2yRAGARGAE2ANRSWNRUzyR2dGzKE A& O
G2 FAES KAa y20A0S Ay | OO2NRIYyOS gAlGK GKS Al Gdzi2
FYR GKS 2dzZRAOALFE ON}YYyOK RAR y2i0 KIFIGS ldziK2NARGe (2
fAYAGIEKAS 20N SELINBSaafe 20SNNHzZ SR W OFL&asSa FNRY w
doctrine which permitted exceptions to filj deadlines based on equitirhe Court held that the

Gdzy AljdzS OANDdzyaidl yOSa¢ R2OUNAYS Aa aAffSIAGAYIGSE
SlidAaGlotS SEOSLIiA2ya (2 2dzNAARAOQGAZ2YIf NBIjdANBYSY

The majority opinion written by Justice Thomasldhe dissent written by Justice Souter vehemently

disagree about the extent to which tigowlesdecision contradicts prior lawThe focus of the

RAaOdzaaAzy Aa GKS YSIyAy3d 27F SIS AS NKK S 2YWINS A MM D& Q
Re¢ NRf Saa 2F (GKAAa /2dz2NIQa LI ad OF NBtSaa dzasS 27F GSN
notice of appeal have been treated as jurisdictional in American law for well over a century.

| 2yaSlidsSyiates GKS RAZASHMBRQEZRA LIGIN2 ¥V OK T g R dzO &y GlBzNBzR &l
and practice in American court§&iven the choice between calling into question some dicta in our

NBOSYyil 2LIAYyA2Yya YR STFTFSOUAGBSte 20SNNHzZA Ay3d I OSyi
the only prudent course.
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CKFEG adrasSySyid OFYS Ay NBaLkRyasS (2 GKS RAaaSydQa
statements in numerous recent, unanimous Supreme Court decisions (including 2 written by Justice
Ginsburg).The dissent argues:

In rulingthat Bowles cannot depend on the word of a District Court Judge, the Court demonstrates that
no one may depend on the recent, repeated, and unanimous statements of all participating Justices of
this Court. Yet more incongruously, all of these pronouncenseby the Court, along with two of our

cases [that were explicitly overruled], are jettisoned in a ruling for which the leading justificatitamdés
decisis

¢tKS RA&&SY(d FNHdzSa (KIG GKSNB Aa | YLIX Septiordi K2 NX (i &
thel4RI & fAYAGZé NBfeAyad KSI @KSe RAVMaSys RBabDNSE 60B5E@S N
GNBFOGYSyld 2F .26tSa& a aAyidz2t SNIof Sodé
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S.Ct. rejects taxpayer standing to challenge exec. branch

The Supreme Court rejected taxpayer stagdio challenge actions of the executive branch that

allegedly violate the Establishment Clause, in the usual 5:4 divide. The majority opinion was written by
Justice Alito and joined in full by Chief Justice Roberts and Justice Kennedy. Kennedy wrat@e sepa
concurrence which expressed partial agreement with the reasoning of the dissenters, suggesting that he
could possibly swing the opposite way in a future case. Justice Scalia, joined by Justice Thomas, filed an
opinion concurring only in the judgmentustice Souter authored the dissent. Hein v. Freedom From
Religion Foundation, 2007 WL 1803960 (June 25, 2007).

The case addressed the viabilityFdst v. Coher892 U.S. 83 (1968), which held that a taxpayer has
standing to challenge a law authorizirtgetuse of federal funds in a manner that allegedly violates the
Establishment Clausé he plurality distinguished the factskd@stand criticized its reasoning without
overruling it. The plurality noted thaFlastinvolved a challenge to a statute, wdieininvolved a
challenge to the actions of the executive bran¢hHein the plaintiffs challenged the utilization of
general executive branch funds that were not connected to any specific congressional action or
appropriation. Once this factual digiction was drawn, the plurality simply held thalastwas not
controlling. ¢ KS LJ dzNJ f AG& 2LIAYA2Y aidl G§SR ( KMastexdeptigh G KS T2
KFa fFNBSt @& 0SSy Thégufality pfirBoRed fozimplyicantieficonningridstto its

facts and held thaFlastshould not be extended to challenges to executive actidhe plurality

SELX I Ay SR (i K IFiastesc8pHain ® yurely ¥x@cutiviKeSpenditures would effectively subject
every federal action be ita conference, proclamation or speacio Establishment Clause challenge by
Fye GFELI&@SNIAY FSRSNIf O2dzNIi vé

The plurality criticize®Flastf 2 NJ IAGA Y3 ai22 {AGG(-GLIPBSEK(1O©2OS HH SN
This strongly indicates that Alito (joinég Roberts) would overrulElast should a case with identical
facts present itself to the Court. dzi (G KS LJ dzNJ £ A G & SELINS &stard decidsRK SNB y C
and refused to overrul&lastin the absence of a case or controversy regardingadloeual basis oFlast

¢CKS LX dz2NI tAdGe | O1ly2¢fSRAIASR GKS LXFTAYGATFAQ | NHdzYS
free to violate the Establishment Clause, for instance by using discretionary funds to build a church or

KANBE I Of BNBERSY yRdzitt 463 8richadindl, the K&t} dtafet! thal iksdch an

Gdzyt A1 St e SOSYdIXRAR G 1S LiThus BepluraRyycandBhat the cOdtslzf R |j dz
did not have any role in preventing the establishment of retipy the executive branch; instead,

Congress had the constitutional role of policing the compliance of the executive branch with the

Constitution.

Justice Kennedy disagreed with the rest of the majority and expressed the viewldisawas correctly
decided. Thus, it is likely that Roberts and Alito did not join Scalia and Thomas in
overrulingFlastd LISOA FTAOF ff & Ay 2NRSNJ (2 O2y@Ay0S YSyySRe

Kennedy opined in his individual concurrence that it was proper to peaxpayer standing to
challenge a statute, but he viewed a challenge to the executive branch as imptoger. & G F G SRY @& ¢ K S
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courts must be reluctant to expand their authority by requiring intrusive and unremitting judicial
management of the way the ExedditS . NI y OK LIS NFhaid\fifeie are prasenRydzivoteS & ® £
upholdFlast when Justice Kennedy is combined with the 4 dissenters, but there are only 4 votes to
extendFlastbeyond congressional action.

¢KS Y2aid Ay(dSNDBaGA dpiniodtistie céhdusioddza G A OS YSyYyySReQ

It must be remembered that, even where parties have no standing to sue, members of the Legislative
and Executive Branches are not excused from making constitutional determinations in the regular
course of their dutiesGovernnent officials must make a conscious decision to obey the Constitution
whether or not their acts can be challenged in a court of law and then must conform their actions to
these principled determinations.

Thus, Kennedy admonished the legislative and exeeltianches to obey the law, even when their acts
cannot be challenged in court.

Wdza G A0S {OFIftAl Qa O2y OdzZNNByOS flFYolraidSR w20SNLia +y
logic ofFlastis simply wrong, and for that reason should not be eRénR (1 2 2 GHe®bIksOF &4 S & ®¢
GOGKS LI dzNI f AdleQa Ll2asS 2F YAYAY! ElastaHe dotesithat § & dzLILI2 NJi
Kennedy believes thatlastwas correct, and is nicest to him, merely stating politely that he did not
GO2YLINBKSYR& Oki2 & dxEhgtyMIsR ANRIdzy RSR Ay (GKS ! NIAOES LL
GNJ OSIoAfAleZo 2N NE RNBZ | {0QK fAXIIR ddzy RSNA Gl yYRA YSyySi
Court.) Then he turned to the dissenters and criticized them as inaateand illogical.

The dissent argued that there is no substantive difference between the spending of tax funds by

Congress as compared with the executive brartttKk S RA &84Sy G SELX | AyaY G2 KSy ¢
spend identifiable sums of tax money for gidius purposes, no less than when Congress authorizes the

aYS GKAY3IZ (!l E DMiediSehhwasi alzdr ¥ ISokihgioysBagzNiBtidedennedy in the next

case by highlighting his agreement thidastwas rightly decided¢ K S R A & & S yidjFlastdpéaksS ay & ¢ |
F2NJ 0KA& [/ 2dz2NIQa NBO23IyAldAz2y 6aKIFINBR o6& | YIF22NAd
Y2ySé F2NJ NBfAIA2dzA LIzNLIZ aSaz | GFELI @SNDA Ay 2dzNE
O 2 3y A | ThédisSedt Sufgestatiat taxpayer standing ikleinwould be consistent with prior cases.
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Standing Decision in School Integration Case

In the school integration cases concerning the Seattle, Washington and Jefferson County, Kentucky
schools, the Supreme Court addressed thieshold issue of standing. Parents Involved in Community
Schools v. Seattle School District No. 1, 2007 WL 1836531, Ne@8085915 (June 28, 2007).

¢tKS OlFasS Ay@g2t SR GKS dzasS 2F NIOALFft adASonBIlI 1 SNEE
to fill open slots at an oversubscribed schoBkattle challenged the standing of the organizational

LX FAYUGATFTFE tIINByda Lyo2t 9SSR FffS3IAy3a GKIG AG o1 a
denied enrollment in a particular school imet future. The Supreme Court rejected that argument,

adFadAy3 GKFEG a2yS F2N¥Y 2F Aye2dz2NBE dzyRSNJ G6KS 91 dz- ¢
based system that may prejudice the plaintiff, an injury that the members of Parents Involvedlichy

Of LAY 2y O0SKIFfF 2F GKSANI OKAf RNBY¢ 60AGIFGAZ2Y 2YAl

Seattle also noted that it had ceased using the racial tiebreaker pending the outcome of the case,

though Seattle defended the constitutionality of the racial tiebreaker and did not denytthatuld

resume using race to assign students ifitwonthe c#s&€ S / 2 dzNIi aGF GSRY ax2f€ dzy il |
moot a case or controversy unless subsequent events make it absolutely clear that the allegedly

wrongful behavior could not reasonably be &P i SR (2 NB OdzNE ThelCoag foundi A 2y 2 YA
GKIFIG {SHrGatsS O02dZ R y2i YSSG (GKAa aKSIFZe o0d2NRSydé

WSTFSNE2Y [/ 2dzyié& RAR y28G OKIFffSy3aS 2dz2NAaAaRAOGAZ2Y S
20t AASR (2 SyadzNB Tih thd chellendgihithe fRdialgliideRngséin J&ferdon ( & ® £
County had been granted a transfer to the elementary school of his choice, the very school to which

transfer had previously been denied under the racial guideliféswever, the Court observed that he

might be subjected to racial guidelines when he enrolled in middle schidwd. Court further stated that

0KS Y2G3KSNJ a2dAKG RFYF3ISa Ay KSN)I O2YLJX Ayl agKAOK
j dzZSaGA2Yy ®E

On the merits, the Court held in thesual 5:4 split that the allegedly compelling interest in diversity

O2dzZA R y2i 2dzaGAFe& RAAGNARAOGAQ dzaS 2F NI OALft Oflaaa
had failed to show that the use of racial classifications in their studergrasgint plans was necessary

to achieve their stated goal of racial diversitghief Justice Roberts wrote the majority opiniclustice

Breyer wrote the main dissentlustice Thomas wrote a concurring opinion lashing out at the

dissenters.Justice Kenrgy concurred in part and concurred in the judgmeKennedy stated that

GLI NIIa 2F GKS 2LIAYA2Y 6t@o-utyielding indisteSc€thaiace ¢ahnbt®e ak Y LI &
FILOG2NI AY AyadlyoOoSa ¢gKSys> Ay Y@ @i gldralitkapiniont @ oS
suggests the Constitution mandates that state and local school authorities must accept the status quo of
NFOAlf Aazftr A2y Ay aOKz22ftasx AG AaX AY Yeé @ASgI LI
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NDNY preemption standing case

A federal district courin the Northern District of NY held the decision of the New York Department of

CNI YALRNIFGAZ2Y 6b, {5h¢0 dzy RSNI b, aidldSQa NIAfNRIR
railroad crossing was preempted by the Interstate Commerce Commission Taéomifat (ICCTA), 49

U.S.C. 88 10101, et seq. The case contains a helpful discussion of standing to raise a Supremacy Clause
challenge. Island Park v. CSX Transportation Inc., 2007 WL 1861784, MoM3106(LEK/RFT) (N.D.N.Y.

June 26, 2007).

Island Parloperates a nursery and cultivates trees and plants on its property, which is bisected by a
railroad owned by CSX Transportation, Inc. (CSTa{and Park has an easement to use a railroad
crossing through private unpaved roads on either side of thekkalYSDOT brought an administrative
proceeding to determine whether to close the railroad crossing utilized by Island Rfagk.several

public hearings, an ALJ recommended that the easement be cld$edALJ determined that the

significant rail trafic and poor sight distance caused by the curvature and elevation of the tracks made it
dangerous for some vehicles and equipment to cross the tracks at the easeM¥é8DOT issued a final
administrative order directing CSTX to close the easement byllingtharricadeslsland Park then filed

suit in federal court against the state and CSTX seeking a preliminary and permanent injunction to stop
the closure of the easement.

Island Park claimed that the closure was a taking of a real property interdsiwitiue process in

violation of the Fifth and Fourteenth AmendmentBhe complaint stated a cause of action under 42
U.S.C. § 1983 for constitutional violatiorihe state alleged sovereign immunity from suit under the
Eleventh AmendmentThe court obsrved that the complaint sought prospective injunctive relief to
prevent implementation of the closure ordeiherefore, the case fell under the doctrinekt Parte

Young 209 U.S. 123 (1908), which provides an exception to sovereign immunity for pirespec

injunctive relief to prohibit the violation of federal laviRejecting the claim of sovereign immunity, the
court found on the merits that the state provided adequate due process prior to depriving Island Park of
its property interest. The court grated the state and CSTX summary judgment on the due process
claims.

Island Park also alleged that federal law preempted the state law which authorized NYSDOT to close the
easement.CSXT argued that Island Park did not have prudential standing to enfert@@i A, because
(GKS LI FAYGATFT RORY §&NDB aTESeurt ibj8cd tiai atgyntent stating:

Ly G4KS Ayadaryid OFasSsz tfFAYGATFT Ay@21S5Sa GKS L//7¢!Q
any rights that may or may not habeen granted to itinthe ICCTA.a | NB a dzbfiA Y GISWE adi g2 y
Fylrteaira 2F tfTAYIAFTFQa adl Gdzi2aNE adlryRAYy3 akKzdz R
tfrTAYGATFTFQEa AYyGSNBada LINPGSOGSR 068 GKS {dzZZINBYI O8
While in most contexts agsty invoking a provision must assert interests that are arguably protected by

that provision, a party does not need statutory standing to invoke the Supremacy Clause: a state law can

be unenforceable as preempted by federal law even when the federal d&@s dot provide the plaintiff
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with substantive rights for the party arguing preemptioficcordingly, regardless of whether the ICCTA
was designed to benefit Plaintiff, Plaintiff has standing to assert a preemption claim predicated on the
ICCTA against efdants. (citations omitted)

On the merits of the preemption claim, the court found that the ICCTA expressly preempted the state
law upon which the closure was basethe court permanently enjoined the state from ordering the
closure of the easement amzermanently enjoined CSXT from taking any actions to barricade the
easement.
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Va.S.Ct. holds prisoner 3d pty bene of medical contract

The Supreme Court of Virginia held that a prisoner is a third party beneficiary of a contract between the
Virginia Deparnhent of Corrections and the medical services contractor, and therefore the court
NEOSNESR (GKS RAaYAaalrft 2F (KS LINRAazySNDa 02y dNF O
court also held that the contractor was not entitled to sovereign immur@gunde v. Prison Health

Services, Inc., 645 S.E.2d 520 (Va. 2007).

Prison Health Services, Inc. (PHS) provides medical services to prisoners in certain Virginia prisons,

pursuant to a contract with the Virginia Department of Corrections (VDO@dareOgunde, an

inmate, suffered from a skin condition that was aggravated by shaWegalleged that PHS and its

SYLX 28SSa RSYASR KAY LINPLISN)I YSRAOFKE GNBFaGYSyd IyR
inmate grooming policy which requires shavingassl shaving would aggravate a medical condition.

The trial court dismissed the medical malpractice and gross negligence claims based on its
determination that PHS and its employees were entitled to sovereign immuRiS argued that it was

not an indepadent contractor because VDOC had to-ppprove all personnel and had control over
many aspects of the delivery of medical care, including specifying where inmates may be hospitalized,
the methods of delivering offite medical care, and the medicatiorstie prescribed for certain
illnesses.The court found that the VDOC oversight related to security and not supervision of medical
services, e.g., prapproval of personnel was limited to a criminal records chédie court found that

the restrictions ormedications concerned only HIV/AIDS and Hepatitis C, and did not even apply to the
correctional facility where Ogunde residedhe court concluded that although the contract sets forth
A0FFFAYI NBIAdANBYSydGas at | { &d&keNEdodatSuthet YR RANBOU
observed that the contract to provide medical services was the result of a competitive bidding process.
The court held that PHS and its employees are independent contractors and therefore are not entitled
to sovereign immunity.

Ogunde also alleged breach of contract, arguing that he is an intended third party beneficiary of the

contract between PHS and VDORhe contract states that its purpose is to provide quality health care

for inmates at specified correctional center fa@s. ¢ KS O2 dzNIi adl G SRY ah3dzy RS A
FYR t1{Qa LISNF2NXIyOS dzyRSNJ (1 KS QRefantaetthis NBYy RS NA
WOt SFNXI @& YR RSTAYyA(lNSteQ AYyRAOFGSa GKIFG tI{ FyR #
Oglzy R $Chation omitted.)

PHS contended that Ogunde was not an intended beneficiary but rather was an incidental beneficiary
because he could leave the facility and the duties imposed on PHS would remain Tittactourt

RAal ANBSRI 3 iofradintshded thik KaBty berieficidrgzibes not depend upon permanent
YSYOSNEKALI Ay GKS Oflaa 27F LISNE2yAaTHegourahéldtBaR (2 NB
the trial court erred in dismissing the breach of contract claim.
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9th Cir. holds Med. free choice provisions enforceable under section
1983

¢tKS bAYGK /ANDdAG KStR GKIFIG GKS GFNBS OK2AO0Sé LINR
and (d)(2)(C), are enforceable under 42 U.S.C. § 1983. Ball v. Rodgers168634%h Cir. July 17,
2007).

The plaintiffs alleged that Arizona failed to provide disabled Medicaid beneficiaries with adequate

home- and communitybased health care services (HCBB)e matter went to trial, and the plaintiffs

won. The decisionwasbasedN&E Sf & 2y GKS O2dz2NIQa RSGSNXAYIFGA2Y 0
Medicaid, 42 U.S.C. § 1396a(a)(30)(A), is enforceable under 8 TR83listrict court decision also had

relied upon the free choice provisiongVhile the case was pending on appeh& Ninth Circuit held in a

totally separate case&sanchez v. Johnsofil6 F.3d 1051, 10580 (9th Cir. 2005), that the equal access

provision is not enforceable under § 198Bhe parties then filed supplemental briefs addressing the

effect of Sancheon the appeal irBall

¢tKS bAYGK /ANDdAG y2G6SR GKFG GKS adlriasSqQa 2LISyAy3
the beneficiaries had a cause of action under § 1983 for violation of the equal access proMmeon.

court observed that ordiarily, such an omission would preclude consideration on appeal, but this

general rule had an exception for intervening changes in the Teve court found thaSanchezvas an
AYGSNBSYyAy3a OKFy3aS Ay (63X | yR (ddBdtEaFARindgis §KS 02 dz
liable under § 1983 for violating the equal access provision.

The court then turned to the free choice provisions and analyzed whether those provision are

adzF TAOA SONB i MyWRE KdnaR S NGonzga UriivSvas 536 3 8. 273, 28V1[2802)A vy

CKS O2daNIi KSfR KIFIG GK2a$S adl GddziSa G§6A0S dzasS GKS
the Gonzagaequirement of being phrased in terms of the persons benefit€de court found that the

provisions providef RA A Rdzr f & ¢AGK G¢g2 NARIKGA ol 0 GKS NRIKID
longiterm institutional care, and (b) the right thoosd: Y2y 3 (K2 &S ThecouB heldkhiatA gSa o ¢
the statutory provisions are concerned with the needs ofvidlials and do not have an aggregate

focus.

Arizona argued that the statute served only to set forth preconditions for federal funding under a

waiver, not to benefit recipientsC 2 O dz& A y ButeFFyA EEK § ScHA &€ | ( AZtfecourt H | ©{ ®/
heldi K § aSRAOFAR NAIKGA YI@ 060S aSYyF2NOSORBEBLG iy RS NI
language is embedded within a requirement that a state file a plan or that the plan contain specific

FSI GdaNBa v

¢KS O02daNI G KSy f22125R (KIS GIKS {4260 SAINFSINI LONRYFINSEYGZ € Ay
a0l Gdzi Sazx F3SyoOe NBIdA¢KE 292ENTG yR2 dBRAGK I il A PSS XS al
Congress enacted the free choice provisions with the health and welfare of individual Medicaid

beneficiaries the paramount consideration, thereby supporting the conclusion that Congress intended

22 MOPCcYOOOOHUVLO/ O FYR ORVOHUVLO/ VO (2 LINRPOGARS aSRAOL
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I NAT 2yl FdzZNOIKSNJ I NBdzZSR GKFG GKS YRNEER204KZA 32 NLINE DR
administer effectively¢ KS 02 dzNJi RA&F ANBSRI K2f RAy3dI GKFG aF O2d
Ad FdzZ FAEEAY3d wdiKS FTNBS OK2AO0S LINRP@GAaA2yaQe adl dz
Medicaid plan, agesy records and documents, and the testimony of Medicaid recipients and

LINE A RSNE ®¢

The court concluded that it was obvious that the free choice provisions impose a binding obligation on

the states.¢ KS O2dzNIi KSf RY a2y OS I tisbduhditdSprolde §saHCBSX SOG | | /
StAIAGES LI GASYOH LRLMzZIIGA2Y 6AGK ALISOAFAO NRIKGA
choice provisions.

The court further found that Congress had not foreclosed a remedy under § T9®3court stated that
SAyOS GKSNB gl a y2 NBYSRe FT2NJ 0KS SyF2NOSYSyid 2F i
FSRSNIf FdzyRaz & & & ¢S OFlyy2i FT2NBOft2aS I 2 mdoyo

In a supplemental brief filed after argument, the state argued that the free choice provisiamst do
apply to a waiver program under 42 U.S.C. § 13l court remanded the issue to the district court.

¢KS O2daNI Ffa2 RANBOGSR (GKS RAAGNRAOG O2dzNI G2 aNB
1 OG OfF AYaoé

The district court had ruledgainst the beneficiaries regarding their claims under several other Medicaid
provisions, and that ruling was not creagpealed.In the supplemental briefing, the beneficiaries asked
the court to address the additional provisions, but the court held thatissues were not properly

raised on appeal.

¢KS O02dz2NIi 02y Of dZRSR (KIFd (GKS Aya2dzyOlAzy ¢2dAZ R KI @
Oly y2 f2y3SNI 6S KSt R f{AddréstltSthedniRdedide®to addressthed | 0 6 0 n 0
stal SQ&a OKIFffSyasSa (2 G§KS A yTadeyud dhargc@rizétBhe sstefas 2 NRS NB R
GLINBYIl GdzNB¢é¢ dzyGAf GKS NBEAST 46l a NBlFraaSaaSR o6& (K
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7th Cir. opinion re class, 1983, Medicaid waiver

The court of appeals assumed, withalgciding, that there is a cause of action under 42 U.S.C. § 1983,

to enforce the Medicaid statute, 42 U.S.C. § 1396a(a)(8). However, the court ruled against plaintiffs on
GKS YSNARAGa 2F | &adzAld o0& RS@St 2 LIVS itypobpuldtionRA & 6f SR
ONRGSNRI ¢ F2NI NSBAARSYGAIf KI 0Af-Raddd Sekvita§ (HEBSRS NJ G K S
waiver program.

The Seventh Circuit panel also criticized the original district court judge for failing to rule on class
certification and egounded on the importance of class certificatioBertrand v. Maram495 F.3d 452,
No. 063705 (July 24, 2007).

¢tKS (62 LXFTAYGATFa a2daAKi GNBAARSYOGALFt KFEOAETAGEGA
home by nurses and other professals. lllinois covers the costs of residential habilitation under its

I/ . { 6 AGSNILINRPINIYZ fAYAUSR (2 AYRADARGdGHeded o6K2 Y
ONRGSNARI AyOfdzRS FF OG2NE adzOK | aneglettfd dayedivers,2 430 2y SQ
having aging caregivers, being a ward of the state under the child abuse program and approaching age

22, etc. The two plaintiffs did not meet these criteria and were therefore denied services.

The district court decision by Judgenidall (not the original judge) stated in dicta that she believed the
law should be that there is no private cause of action under § 1983 to enforce the Medicaid Act, and
that the only remedy for violations of the Medicaid law is for the federal governrizetgrminate

funding. She nevertheless followed precedent and held that there was a cause of action to enforce the
Medicaid Act under § 19835he ruled against the plaintiffs on the merits.

The Seventh Circuit began its analysis by severely chastigimgiginal district court judge for failing

toeverNBI OK | RSOA&A2Yy 2y (KS LI Thisissud \Fag gadlculyrg dcate y T 2 N.
for one of the plaintiffs, whose claim had become modtK S O2 dzNIi y2GSR GKF G GKS A
0SGsSSy atz22ftae¢ 6KSyYy GKS O th&cowstlexdplainedat l@angththe/ SR (12 W
significance of class certification:

Classaction status must be granted (or denied) early not only to avoid problems with mootness,

and provide an opportui@ F2NJ AYUSNI 20dzi2NE NBOASES X odzi |
GKS RSOAAA2YyX®P2A0GK2dzi + OSNIATFTASR Oflaaz lye 2
and present the same arguments; decisions of district courts do not block sucdégsatien

by similarly situated personsAlthough decisions of appellate courts have broader authority, in

the absence of class certification any other applicant may start over and try to distinguish the

adverse precedentLikewise, if the first plairffiwins and the court of appeals affirms, the

agency may try to distinguish the adverse precedent, or deny its authoritative status, when

denying relief to a similarly situated applicarit.takes a class certification to produce a

conclusive resolutiomione proceeding.

The court dismissed the claims of one named plaintiff as moot, but the case survived on tleaflaim
the second named plaintiff.
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hy GKS A&aadzsS 2F | OFdzasS 2F OGA2y dzy RSNI 2 mopyo
isa funding statute that gives states an option rather than placing them under an obligdtithe state

has not kept its end of the bargain [argued the state], then the remedy is to cut off the funds rather than

G2 2NRSNJ a LIS O AieS&yeth C8 duiFdid Nt AdgpOtsatepproaciThe court cited
RSOAaA2ya FTNRY (KS CANBGO FYR ¢KANR /ANDdAGa K2f RA
LISNE2Y I f NARAIKGA GKIFIG FNB SyF2NOSIFo6tS | @hedo@tyd Fa
y2GSR 0KIG GKS CAFTFGK / ANDdZAG KIFIR NBIFOKSR G4KS alys$
YFEGSNRAFfE& ARSYGAOFE (2 2 mModcl ol 0oy O dé

However, the court suggested that the conclusion might be different in the context of a waiver

program. The court then ducked the issue, stating:. SOl dzaS (G KS LI NI AS&a KI @S y?2
whether § 1983 supplies a private right of action to enforce claims under § 1396a(a)(8) in the context of

g ABSNE ¢S GKAY]1 Al 0 S anentileémeny whiléléadnyg &soliition tdithed K SNB A
future. A private right of action is not a component of subjetter jurisdiction, so this is a

LISNX A & & A 0 f (EitatiohdlaiNied. D K & ¢

¢CKS O2daNIi GKSyYy Gdz2NYy SR (2 LIKISdzZAYISIN®AIYE @NR BXKNENIIKES NG Al 2Kt
Act. The court rested its decision on the approval of the waiver by the federal Centers for Medicare and
Medicaid Services (CMS).KS a il §SQa LI AOFGA2y F2NJ GKS 41 AGBSNJ
servi@ priority to eligible persons according to specified priority population criteiace the waiver

was approved by CMS with those criteria, the court looked no furtieK S O2 dzNIi O2 y Of dzZRSRY
does not violate § 1396a(a)(8) by using the criténat formed (part of) the basis for requesting a

g1 ADSNI dzy RSNI 2 ModpcyoOOomL dE
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EDNY holds NY county health law preempted by ERISA

The Eastern District of New York held that the Suffolk County Fair Share for Health Care Act is
preempted by the Employee Retment Income Security Act (ERISA), relying heavily on the decision of
the Fourth Circuit in a similar case. Retail Industry Leaders Assn. v. Suffolk County, 497 F.Supp.2d 403,
No. 06 CV 00531 (E.D.N.Y. July 14, 2007).

The Suffolk County Act requires eoed employers to make minimum employee health care
expenditures that approximate the cost to the public health care system of providing health care to the
uninsured. The intent of the Act was to address the growth in Medicaid spending and to protedt smal
retailers from large employers who do not provide health care for employ&as.law imposes financial
penalties on employers amounting to the difference between the amount the employer spends on
employee health care and the minimum health care expandi set forth in the ActThe Act contains
four alternatives to simply increasing contributions to employee health insurafibe.Act permits the
employer to satisfy the minimum expenditure mandate by contributing to health savings accounts,
reimbursingemployee health expenditures (without an insurance plan), contributing to a work place
health clinic, or contributing to a federally qualified health center or other community ce@ee of

the covered employers in New York is Widrt.

Thecourtobsdd SR G KIF G GKS {dZFF2f1 /2dzyde ¢ Aa daGadzmadly
was found to be preempted by ERISAR#&tail Industry Leaders Assn. v. Fielddb F.Supp.2d 481 (D.Md

2006), F ®TBARE3Bd 180 (4th Cir. 200AVhile acknowledgig that it was not bound by the Maryland

OFLasSz G(KS bSs ,2N)] O2dNI SELINBaasSR Ada FINBSYSy
O2YLINBKSYaA@dS ylfearaos

¢tKS O2dzydeéQa YIAY RSTSyasS (2 LINBSYLINiAz2Yy o0& 9wlL{!
compliance separate and apart from altering or contributing to their ERISA plénescourt noted that

the Fourth Circuit had rejected similar options in the Maryland law, holding that the options were not

GYSI YAYATFdzE TheNV QNGSimilakB S RO Kl & GKS 2LJGA2ya 6SNB  ad:
GdzyNBlft AatAOz¢é aAyOS Al dag2dd R 06S GSNE RAFFAOAL G
The Court was swayed by the representation of Wal NIi G KIF G G3GKS FY2dzyd 2F 02y
the Act is more than Wallart currently contributes and therefore, would require that \AMart make a
RAFTFSNBY(G SELSYRAGIINBE FT2N SYLX 2888a Ay {dfefz2t] /2
O2daNII GKSYy 02y Of dZRSR aKGK 8K 2& ONE @2 HRRA ¥ ¥ & & NIF & N,
because employers would have to vary benefits for New York employees; the law would inhibit the
FRYAYAAUNI GAZ2Y 2F | dzyAF2NY LAY yIFGA2y86ARST FyR
The ourt therefore held that the law was preempted by ERISA.
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Positive 9th Cir. decision on 8 1983

The Ninth Circuit emphasized the distinction, in the aftermath of Gonzaga University v. Doe, 536 U.S.
273 (2002), between an implied private right of action anchuse of action under 42 U.S.C. § 1983.

(@

¢CKS bAYGK / ANDdAG NBEOSNESR (GKS RAAGNRAOG O2dzNI Qa
action under § 1983 to enforce the Hawaii Admission Act, the federal statute whereby Hawaii became a
state n the United States, even though there is no private right of action to enfordaiy. v. Apoliona

496 F.3d 1027 (9th Cir. Aug. 7, 2007).

The Admission Act established a public trust to be used for the betterment of native Hawdilans.

plaintiffs chdlenged the use of public trust funds by the Office of Hawaiian Affairs, alleging funds for
YIEGAGS 1T gl AAlLya 6SNB RAA&O0 dzNABWRdistriét doliirk 2 dzi NB I+ NR
interpreted Gonzagaas holding that there can be no enforceable rights urgl@083 if there is no

implied private right of action.

The Ninth Circiireversed. The court stated:

Gonzagaloes not signal that comprehensive statutory enunciation of a right and of its
beneficiaries is always essential. Instead, Supreme @oecedent shows that statutory cross
references, references to established legal principles, and other devices that, when followed to
their sources, supply a clear message, can suffice to create a right.

¢ KS 02 dzNIi S YQdlicagaites vBtiRapirdalGildedState TransitCorp. 493U.S. 103

(1989) a case in which the Supreme Court concluded that a statute created rights by structural

iY LJX A O I Therc@uyf found that it was bound by a prior Ninth Circuit c@s&ev. Akaka,3 F.3d

1220(9th Cir.1993)which held that 8§ ! RYA a4 aA 2y ! OGQa SELX AOAG das 27

individual rights under § 1983t KS 02 dzNIi adl 8 BROGKE G ¥R & SE2GaPOAf | 0
forthePriceOl &S (G2 K2t R GKFG GKS GSNXY &0 NXzacibing theNB TS NE dz
NAIKGA 2F AYRADARIZ t 6SySTAOAINASAE (2 SyF2NDS (KS
particularex® Y RAGdzZNS 2F GKS 2 p6F0 TFdzy Ra ®¢

The Ninth Circuit found that the district court had misundersté@ahzaga The court explainethat
underGonzaga

the inquiry into whether there is a federaght is the same in the context of private rights of

action and§ 1983rights. The inquiry into tvether there is a private righdf actionis different,

however, from the inquiry of whether there is a private rigimforceablehrough 8

1983because an implied private righ 2 ¥ | Ot A2y NBIljdzZANB&a Wy20 2dzadi
LINR @1 G S Aldkdhies.Bandomnl532 U.S. 275, 28@001)
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has an individual right to have the trust terms complied with, and therefore can sue gnd&s3for
Gr2fl GA2Yy BndcodtBE INBIA ZER o2 GASg 2y GKS YSNRGa 27F |
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E.D.Pa: Medicaid enforceable re special needs trust

The court held that the claims that state law conflicted with the Medicaid statute could proceed both
under 42 U.S.C. § 1983 and under preeomptiLewis v. Rendell, 501 F.Supp.2d 671, N@983 (E.D.
Pa. Aug. 3, 2007).

The Eastern District of Pennsylvania denied a motion to dismiss claims that a state statute violates
federal Medicaid law regarding eligibility criteria for a special needs.tfLis¢ court dismissed the
substantive and procedural Due Process claims on the merits.

¢KS FdzyR& Ay I aLISOAlIf ySSRa (NHzadG I NB SEOf dzZRSR A
resources are sufficiently low for that person to qualify for Medic#laintiffs included both individual

Medicaid beneficiaries and two special needs trust organizati®taintiffs alleged that the eligibility

criteria in Pennsylvania statute 62 P.S. § 1414 conflicted with Medicaid law.

Defendants alleged that they weimmune from suit under the Eleventh Amendmeithe court

summarily rejected that argumentThe court noted that undeEx Parte Youn@09 U.S. 123 (1908), and

Ala LINP3ISyesr aiGKS 9ftS@SydiK ! YSYRYSyid Rat®w y20 ol N
LX I AYGAFTE Ay GKAEA OFasSzé AyOfdzRRAY3I |GG2NySeaqQ ¥FS

The court agreed with the defendants that only two of the named defendants were properly sued in this
action, since only those two state officials had taken actions to enforce the stateTlaws, the case

survives against the state Secretary of Public Welfare and the Executive Director of the Erie County
Assistance Office.

Turning to the statutory claims, the court found that each Medicaid provision at issue conferred a cause
of action under 8.983. The court first noted that 42 U.S.C. 88 1396d(a), 1396a(a)(8), and 1396a(a)(10)
were found enforceable i®abree v. Richmond67 F.3d 180 (3d Cir. 2004)he court therefore held

that those provisions requiring the state to provide Medicaid fgible individuals with reasonable
promptness were enforceable.

The court relied heavily on the decision of another district court in the Third Circuit in holding that 42
U.S.C. 88 1396a(a)(18) and 1396p(d)(4)(A) are enforceddi@sorv. Guhl,91 F.Supp.2d 754, 7680
(D.N.J.2000)johnsorv. Guhl,166 F.Supp.2d 42, 45 (D.N.J.20@ff)d 357 F.3d 403 (3d Cir.2004)).

Section 1396a(a)(18) requires state plan compliance with § 1396p with regard to the treatment of

certain trusts. The Pennsylvani@2 dzNIi y 20 SR GKIF G (GKS LX FTAYGATTFa o 2dA
compliance with § 1396p, and therefore the plaintiffs were the intended beneficiaries of § 1396a(a)(18).

The court stated:

Second, § 1396a(a)(18) does not strain judicial competence fanratoareview whether, and in what
manner, certain assets were taken into account when determining an individual's eligibility for benefits.
Third, the language of this section contains mandatory rather than precatory terms.
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Section 1396p(d)(4)(A) providashardship exception to the general rule that income and resources
from trusts are included in the determination of financial eligibility Ntedicaid and provides that
eligibility will not be affected by the existence of a supplemental needs titsecourt held that the
plaintiffs were intended beneficiaries of this provision and that the provision creates a federal right
enforceable under § 1983.

CdzNYyAy3a (2 adzadlyiArAdS RdzS LINRPOSaasx GKS 02dz2NI KSft
ratioy  f Ade& adlyRFNR FLILX AOFo6fS G2 3IASYSNIt SO02y2YAO0
court dismissed the substantive due process claiiitge court similarly rejected the procedural due

LIN2E OS&da OflAYaszx O2yOf dzRaviddplaintid with adleinte fré&cedurgsRriof S R S NJ
G2 RSLINAGIGA2Y 2F aSRAOIFIAR 0SySTXThaicourR tahdtha (G SN A Y
the issue of procedural due process for deprivation of assets placed in pooled special needs trust

accourts was not adequately briefed and therefore did not dismiss that claim.)

Plaintiffs further alleged that the Pennsylvania law was preempted by federal law, in violation of the
Supremacy Clause of the Constitutiorhe defendants argued that the preempticlaims should be
dismissed under the reasoning @bldenStateTransitCorp.v. Cityof LosAngeles493 U.S. 103 (1989).
The court disagreed and found th@bldenStatedid not support dismissal of the preemption claims.
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6th Cir.: IV-D not enforceabl e under 1983

The Sixth Circuit held that provisions of TitleD\éf the Social Security Act are not enforceable under 42
U.S.C. § 1983 and also dismissed procedural Due Process claims in a case brought by custodial parents
challenging state administratifees and delays in releasing child support payments. Hughlett v. Romer
Sensky, 497 F.3d 557, No-8899(6th Cir. Jul. 6, 2007).

Plaintiffs alleged that the state of Ohio violated plaintiffs' rights to receive child support payments in a

timely fashion ad without cost as required by Title-I¥V. Plaintiffs alleged that the administrative fees

charged by the state for collection of child support payments were illegal and similarly claimed that the

state violated the statutory twalay limit for release athe funds. Plaintiffs challenged the actions of

GKS adFiSQa O02YLJziSN) aeaidSvyas FyR (Kdza 6SNB OKI f f

In a conflatiorof § 1983 and preemption, the court stated that the district court had jurisdictizcer o

the case under 28 U.S.C. § 1331 (federal question jurisdiction), but the court did not address whether it

was possible to proceed under federal question jurisdiction without a cause of action under §TI883.

court stated that the district courthail SRS NI f ljdzSa A2y 2dzZNAARAOGAZ2Y a0 SH
actions alleging violations of Titte® 2 F (G KS { 2 O XHe tour{tf@eOmpoNdeded to addessd ¢

whether the statutory provisions are enforceable under § 198&hile the courtdid not address the

standard for a cause of action under preemption, it is generally stronger to argue federal question

jurisdiction for a claim challenging a state law or regulation, instead of merely a state practice.)

AAAAAAAAAA

¢KS &0F{GdziS LINBORRSAJNEKEWSTASdraGr aKFft RAAGNROGdzi
H 0dzAAy Saa RI4H.S.C.BBNGIJE: Cdbrkeld tihet the statute was directed to

the state and did not create enforceable individual rightsk S O 2 dzNJe dEhiudsemSnRof furilst

within two days pursuant to § 654b(c)(1) is a clear instruction to the States, not a grant of rights to
AYRADGARdzZ f &4 d¢

The court further found that the statute is silent with regard to administrative fédse court stated:

a t ftiffshale not identified any statutory provision that unambiguously states that child support must
be forwarded without imposition of administrative fees. The language of these provisions does not
create individual rights, as they are defineddnnzag#® ¢

The Sixth Circuit agreed with the district court that TitlsIV K+ a 'y F33INB3IFGS F20dza |
V-5 SYyF2NOSYSyld aOKSYS YAEAGEOSE |3 AyEécoirtkS O2y TS
noted that the federal government could redaéederal funding to the state if an audit revealed that

the state failed to comply with disbursement requirements in 75% of cables.court stated:

In the few instances when the [Supreme] Court has found an individual right enforceable under § 1983
within spending legislation, the provisions conferred specific and definite monetary entitlements on the
plaintiffs, and the agency responsible for the enforcement of the requirements provided no mechanism

for the plaintiffs to bring their complaints. Thisnist the case here. There are no specific, definite,

Y2y Sl NE SydaidfSySyida O2yGiatindbdmted®)y LI FAYyIATTFa Ay
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The court noted that under federal regulations, a custodial parent has the right to request an
administrative hearing whechild support payments have not been properly distributed or disbursed.
The court observed that under Ohio law, a parent has a right to an administrative hearing as well as
judicial appeal.The court stated:

The presence of an administrative remediaheme for plaintiffs' complaints indicates that Congress
intended aggrieved individuals to pursue administrative and State court remedies, rather than asserting
a claim under § 1983.

¢tKS O02dz2NII Y2@SR 2y (2 NB2SOG nmsKke daoiirtichardaiefiz€dfie Q LINE O
claim as a challenge to the implementation of the state computer system without prior notice or
opportunity for a hearing¢ KS 02 dzNIi aidl G6SRY a¢KS LXFAYyGATFa KI @GS
policies, or rulegiving rise to a property interest in the design or implementation of the Titld IV

O 2 Y LJdzii S NJTHe &durii ey what the plaintiffs had no property interest in the implementation or
RSaA3IYy 2F GKS adlrisSQa O2YLWziSN) acgaitSyo

The court further found thiaeven if the plaintiff had such a property interest, the state provided them

with adequate preand postdeprivation protection. The court agreed with the district court that pre

RSLINAGI GA2Y y20A0S YR KSI NRY 3 MRIANIRI A0SBhaebEr NG ACIyAC
found the administrative hearing process adequate for paegprivation protection.
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M.D. Pa. strikes down city law re aliens

The district court for the Middle District of Pennsylvania invalidated the ordinances of Hazelton,
Pennsylvania that imposed civil penalties for renting a housing unit to an illegal immigrant or hiring an
illegal alien. Lozano v. City of Hazelton, 496 F.Supp.2d 477, No. 3:06cv1586 (M.D. Pa. Jul. 26, 2007).

The judge, clearly anticipating an appeal, teran incredibly lengthy decision, killing the ordinances

several times over and addressing every single argument in détaé judge ruled that the ordinances

violate (1) the Supremacy Clause finding not only express but also implied preemption, (2) the

LINE OSRdzN} £ RdzS LINPOSaa LINRP@GAA&AAZ2YA 2F (GKS C2dz2NLISSy
under 42 U.S.C. § 1981, and (4) the Constitution by exceeding police pawergudge ruled against

the plaintiffs on their claims under the Equal Prctien Clause, the Fair Housing Act, and privacy rights.

Following the September 'terrorist attacks, the city of Hazelton experienced a surge in its

population, growing from approximately 23,000 residents to an estimated 33,000 residemscourt

siF SR GKIFG avyzadé 2F GKSasS yS¢g NBaARSyda INB [FdA
area. These residents include US citizens, lawful permanent residents, and undocumented immigrants.

LY WdzZt & HnncX GKS OA(GawSHIABHFS R OiiK $ NRIAty T SSOSET ¢ L YO YA IvN.
employment and harboring of undocumented aliens in HazellanAugust 2006, the city passed the
GeSyFyld wSIAAGNI GA2Y hNRAYFYyOSé owho ¢KAOK NBIj dzh N
and prove that they are citizens or lawful residenfshe city modified these ordinances over the next

several months, including revising a provision that would have explicitly permitted complaints against
individuals based on their race.

The court summarily stad that it had federal question jurisdiction.

5STSYRIFIyGa Y2dzyGSR | &A 3y A T ATOd cguit rejedied thadq arglingentsi K S Lt
and held that most of the named plaintiffs meet standing requiremeiiiise court first addressed a

plaintiff who is a legal resident and a landlor@ihis gentleman had no problem renting his dwelling until
the ordinance was passed.et, once he had to inform prospective tenants that they had to prove their
immigration status, he lost many interested ren$ and was only able to rent his property sporadically.
The court found that his difficulties in renting constituted an injuide also planned to hire a contractor

to fix his roof and therefore would have to comply with the employer provisions margitiat an

employer check the immigration status of employed$e court found that the time and expense he
would have to expend as an employer constituted an injdrye court found that these injuries were
caused by the ordinances and would be redresséuke ordinances were found unconstitutionalhe

court rejected standing for a married couple (legal permanent residents) whose restaurant business
closed, due to the presence of a police car outside the restaurbime. court concluded that since the
business was closed, with no plans to reopen the business and no claims for monetary damages, then
the harm to the couple would not be redressed if the ordinances were found unconstitutional.

The court upheld the standing of three organizational plaisitifthe Hazelton Hispanic Business
Association proffered the testimony of its President that he and other business owners had lost business
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due to the ordinancesThe court found that the organizational plaintiff had suffered an injdriye city
argued hat since the businesses did not admit to employing illegal immigrants, the businesses could not
prove harm from the ordinanceslhe court disagreed, finding that the ordinances damaged the

LX F AYUGAFTEA 608 AAaKAYRSNAY3I ( reduiiggtdSnNtd sedk2nmig@at®dn § KSA NJ o
information from employees in a way that violates federal law. Their injury comes in the operation and
NBIljdANBYSyia 2F GKS 2NRAYIyOS&ax y2G Ay GKSANI Ayl o

The court sintarly upheld standing for the Pennsylvania Statewide Latino Coalition whose members are
landlords and business owners.

The court also upheld the organizational standing of Casa Dominicana de Hazleton, whose members are
tenants and employees in Hazeltand therefore would have to register for rental housing and supply

their employers with their immigration informationThe court found that the risk of losing housing and
employment was traceable to the ordinances and redressable by the litigation.

Defendants also challenged the standing of anonymous illegal immigrants, in essence arguing that they
had no legal rights precisely because they are illegal immigrdiits.court stated:

This argument appears to be a species of argument often heard in resentsdions of the
national immigration issue: because illegal aliens broke the law to enter this country, they
should not have any legal recourse when rights due them under the federal constitution or
federal law are violated. We cannot say clearly enouwtt persons who enter this country
without legal authorization are not stripped immediatafall their rights because of this single
illegal act.

AAAAA
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the ne of interests of the applicable statutes.

Next, the defendants fiercely challenged the right of plaintiffs to file the suit anonymotibly.court

rejected that argument.The court noted that even US citizens who publicly opposed the ordinances had

been subjected to harassment and intimidation efforts, including racist hate mail and thréhgs.
RSFSYyRIy(iaQ FGd2NySe G2fR (KS LINBaa GKIaG GKS 02 dzN.
anonymously illegally prevented him from turning over to teddral government the identities and

immigration status of the plaintiffsThe court concluded that the plaintiffs

could legitimately fear that defendant was determined to expose their legal status to federal
authorities. Such fears could cause plaistifi abandon their attempt to secure rights
guaranteed them under federal law. We conclude, therefore, that plaintiffs have offered good
and compelling reasons for not revealing their identities.

Turning to the claims, the court held that the plaintiffsdhe cause of action under 42 U.S821983 to

enforce the Supremacy Clause of the Constituti¥es, once again, the court conflated § 1983 and

preemption jurisprudence¢ KS O2 dzNIi adl 6 SR d(dKFd GKS a2yfeé& A&aadzS
iswhSGKSNJ 6§KS 2NRAYIlyOSa @A 2 FhérQhe kdurt tdrned th thefndefts. O2 y &4 ( A
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The court found that the employment provisions of the ordinances were expressly preempted by the

federal Immigration Reform and Control Act of 1986 (IR@Aich addresses the employment of

unauthorized aliensIRCA contains an express{8er LJG A2y Of I dzAS adlF GAy3IY a¢KS
section preempt any State or local law imposing civil or criminal sanctions (other than through licensing

and similar lavs) upon those who employ, or recruit or refer for a fee for employment, unauthorized
FfASyadé y | o{ d/ ® 3 MoHNlI OKOOHO D

The defendants argued that since the penalty in the ordinance is the suspension of the business license,
this was a licensing law in cotigmce with the IRCAt KS O2 dzNIi F2dzy R GKI G GKS R
AYUGSNLIINBGF A2y 62dzdZ R NBYRSNI §KS LINBSYLIiAz2zy Of | dza
LINBSYLIiA2Y LINRP@GA&AAZ2Y A& aO02yOSNYySR gAGK adlridsS +y
al yoOuAz2ya | 3 The/cauit als ¥upjioed iddectsion by quoting the legislative history

of the IRCA.

Moreover, the court noted that the ordinances permitted a lawful resident who is discharged from
employment to sue a business that emplegdllegal aliens and seek treble damagéke court held
that this sanction does not involve licensing and therefore is expressly preempted.

The court also found that the employment provisions of the ordinances were implicitly preempted by

the IRCA, beasse the pervasiveness of the federal regulation precludes supplementation by states.

¢KdzA X GKS O02dNIi F2dzyR GKFG /2y3aINBaa KIR SESNDAASR
local or state regulation in the field is preempte@ihe court de¢rmined that the federal government
aL2aasaasa Iy SEGNBYSte &a0GNRy3I AyiSNBad Ay AYYAIN
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in HoffmanPlasticCompound, Inc.v. NationalLaborRelationBoard,535 U.S. 1275, 1282 (2002), that
GKS Lw/! A& & I O2YLINBKSyaA@dS a0OKSYS LINRPKAOAGAY3

{ I (T®eécdut also citadoffman Plasticgor the conclusion that the IRG&cupies the field to the
exclusion of state or local laws for the employment of unauthorized aliens.

The court further concluded that the employment provisions of the ordinance conflict with federal law.
For instance, the federal statute provides anaption to verification requirements for domestic

workers and independent contractors, while the ordinance has no such exceptlso, federal law
prohibits firing an employee pending federal review of his employment status, while the ordinance
requires he employer to fire the employeeThe court therefore found that conflict preemption is a
further basis for invalidating the ordinance.

The court similarly held that the housing provisions of the ordinances are invalid under conflict
preemption. The cout noted that under federal law, several categories of people are permitted to work
and live in the US, even though they are technically illegal aliens, including those who have applied for
asylum or for lawful permanent residence. 8 C.F.R. § 274a.12&)1114. The court stated:

Hazleton's ordinances burden aliens more than federal law by prohibiting them from residing in
the city although they may be permitted to remain in the United States. The ordinances are thus
in conflict with federal law and prempted.
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for determining immigration statusThe ordinance permits a municipal employee to determine whether

an individual is properly in the countryhile federal law assigns this task to an immigration judge.

Thus, the court concluded that the housing provisions of the ordinances are preempted by federal law.

The court then turned to procedural due process, finding a cause of action in 42 U.S.G. 198

court found that the employer plaintiffs had property and liberty interests in running their businesses.

The court similarly found that employees have a property interest in retaining employrii&etcourt

noted that while the ordinances providddr administrative review with appeal to court, there was

absolutely no provision for notice to the employee when a complaint is filed and an administrative

proceeding begunThe failure of the ordinance to protect the employee from simply being firesl wa

found by the court to violate due procesAlso, the court held that the ordinance failed to provide

sufficient notice to employers of the documents needed to verify identity information in the hearing
process.The court held that the appeal to statewrt was not adequate due process, because state
O2dzNlia R2 y2i KIFI@S (KS LRoSNI G2 RSIESNN¥AYS AYYAINI
FFFSOGSR o6& LLw! (2 | O2dz2NI GKIF G O Thecdurtfon8 | NJ (G KS A
that the ordinance violated the due process rights of both employers and employees.

The court similarly held that the ordinances violate the due process rights of landlords and tenants, both
of whom had property interests at stakd@he court stated:

Becausehe IIRA does not provide notice to challenged employees or tenants, does not inform
the employers and owners/landlords of the types of identity information needed, and provides
for judicial review in a court system that lacks jurisdiction, it violategdtee process rights of
employers, employees, tenants and owners/landlords. It is therefore unconstitutional.

During the litigation, the city amended the ordinance to take out the provision that permitted
complaints to be filed based on rac&he courtdeA SR G KS LI FAYOGATFTFaQ SljdzZ £ LN
that there was no intentional discrimination based on race.

For discussion dhe remaining claims, please consult the full opinion of the court.
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S.D. Ohio upholds state vocational rehabilitation limit s

While plaintiffs lost on the merits of their Rehabilitation Act and due process claims, the good news is
that the court reached the merits of their claims. Jackie S. v. Connelly, 2007 WL 2323486, 10 2:05
755 (S.D. Ohio Aug. 9, 2007).

In a decision iduly 2006, the court held that plaintiffs did not have an express or implied right of action
to obtain court review of their claims under Title | of the Rehabilitation Atie court also found last

July that the preemption and due process claims werevague and gave the plaintiffs the opportunity

to amend their complaintJackie S. v. Connely42 F.Supp.2d 503 (S.D. Ohio 2006)ts subsequent
decision, the court addressed the merits of the preemption claim, but held that the applicable d&te ru
did not conflict with federal lawThe court also ruled against the plaintiffs on the iteof their due
process claim.

The Ohio Rehabilitation Services Commission promulgated an administrative rule limiting the amount of
financial assistance the seawould provide to disabled individuals seeking a g@Estondary education.
O.A.C.330258H)and()Ly | OflFaa | OlAz2y &adzA iG> St AIA0fS &0 dzRS
rule is contrary to Title | of the Rehabilitation Act and its ratjiohs. 29 USC 88 722, 34 C.F.R. 88

361.48, 361.50(a) & (c) and 361.54(b).

The court correctly framed the preemption issue, citing the Eighth and Fifth Circuit cases that have
reached the merits of claims under preemption (after the courts of appealisdfohat there was no
cause of action under 42 U.S.C. § 198Bankford v. Shermad51 F.3d 496 (8th Cir. 2008)anned
Parenthood of Houston & Southeast Tex. v. Sand@®&F.3d 324 (5th Cir. 2009)he district court

noted that there is federal pemption under the Supremacy Clause if it is impossible to comply with
both federal and state law or if state law is an obstacle to the purposes and objectives of the federal
law.

Addressing the merits of the preemption issue, the court found that the stdeewas not in conflict

with the Rehabilitation Act¢ KS O2dzNIi SELX F AYySRY &G¢KS FFOG GKIFG Gk
of eligible participants to secure funds or restrict the time within which the program must be completed

does not provided dzF FA OA Sy (i 0 | &Theicouft 2oNdlude RS the Statk &ilgsdndposed
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the state rules and federal lawThe court therefore grantedthenibA 2y (2 RAaAYAaa LIX | Ay (
preemption claims.
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property interest in the receipt of federal funding for vocational rehabilitation servidé® courtnoted

GKFG GKS wSKFEoOAfAGEFGAZ2Y ' OG0 aLISOAFTAOFIftE adlrasSay
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W.D.Ala: Medicare state law claims preempted

¢KS {2dziKSNY S5A&aGNAOG 2F !'fFolYl RSYASR GKS LAY
law claims against a Medicare provider for &ck of contract, fraud, and negligence when inducing
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federal law claims, the court found that there was federal court jurisdiction, because fededitade

fl g LINBSYLIWGISR abd €tSFHad az2yvySe¢ 2F LXFTAYGATFFaQ Of kA
2317783, No. CIV.A. 2:@412KDC (S.D. Ala. Aug. 9, 2007).

The defendants argued that plaintiffs' state law claims relate to standards establisioied the

Medicare Act, 42 U.S.C.1895w21 through w28, as amended by the Medicare Prescription Drug,

Improvement, and Modernization Act of 2003 (MMA), Pub.L. No-1IA8 117 Stat. 2066Defendants
O2yiSYRSR GKI G LI I Ay {rsedddam préfmptdd ¥ya42 U.SLBLEWK SNB T2 NB &
HCOO0VOO0UD O6HNNcULY gKAOK adGlrasSay a¢KS adlyRFNRa Sai
or regulation (other than State licensing laws or State laws relating to plan solvency) with respect to MA
plkya 6KAOK NB 2FFSNBR o6& a! 2NHIFYAT I GA2ya dzy RSNJ |

The court noted that only one court of appeals had addressed the preemptive effect of 42 U.S.C. §
1395w26(b)(3). First Medical Health Plan, Inc. v. Vdgamos479 F.3d 46 (1st Cir. 2007h Vega

Ramosthe First Circuit discussed § 1393&(b)(3) at length, but that case turned on whether the

beneficiary obtained services under Medicare or Medicaihile the First Circuit concluded that the

benefits were under Medicaid, not Medicare, the@la YI  O2 dzNIi F2dzy R GKI G GKS CA&
GKFds KFER GKS 0SyST¥Ada 0SSy LINPYARSR dzyRSNJ aSRAO!I

The court also cited a district court case that held that state tort and contract claims were preempted by
the MMA. Uhm v. Humana, Ind\No. 060815, 2006 WL 1587443 (W.D.Wash., June 2, 2006).

The court noted that it was persuaded bjymandFirst Medical ¢ KS O2 dzNIi F2dzy R G O KI &
history and Congressional intent establish that the preemption provisioheoMMA was intended to
LINSSYLIG adlrasS fFg FLWLIEAOFOES G2 | NBFa F2N gKAOK
¢tKS O2daNIi ¢Syl 2y (G2 K2fR (KIG dKS aSRAOFNB tlg O
LI I AYUGATFTTAQ Othdsécking are pre@nptédd$ ideral 2aliB court then concluded

that there was federal question jurisdiction and indicated that the court would exercise supplemental

and pendant jurisdiction pursuant to 28 U.S.C. § 1367(a) over any remaining stafaitag/to the

extent they are not preempted.

©National Senior Citizend_aw Center Court Decisions from 2007 | 100



3d Cir. holds fraud law preempted

In a case alleging fraudulent advertising of a prescription drug, the Third Circuit held that the Delaware
consumer fraud law was preempted by the Federal Food Drug and @ogkee(FDCA) and its

implementing regulations. Pennsylvania Employees Benefit Trust Fund v. Zeneca, 499 F.3d 239, No. 05
5340 (3d Cir. Aug. 17, 2007).

Plaintiffs alleged that the prescription drug company improperly marketed its new, patented drug,
Nexiumn, by incorrectly representing that the new drug is better than its older drug, Prilosec, whose
patent was about to expireThe court held that there was implied conflict preemption of the state law
with the exclusive regulation of drug marketing by tlum& and Drug Administration (FDA).

¢KS O2dz2NJi FNIYSR (KS AdadsS a GoKSGKSNI aidlidsS O2ya
congressionalyy I Y RF G SR NB3IdzZA F GA2y 27T ThiNBuit@dddktedihatdgitheR Ndz3 | F
the language of th&DCA or its implementing regulations explicitly preempt state consumer fraud law.

| 26 SOSNE (KS O2dz2NI SELX FAYSR GKFG GKS aOSydNYrft (S
G LIZNLR B S 0©2 dzNIi 02 y Of dzZRSR i K| (criptioh déu§ uskisiNthé2FOGA 2 T LINE |
would be frustrated if states were allowed to interpose consumer fraud laws that permitted plaintiffs to

jdzSaitiAz2y GKS @SN OAlGe 2F adGriSySyida FLILINRGSR o0& i

The court went out of its way to emphasize that federal lagjans alone can preempt state lawet,
its holding is grounded firmly in both the statute and the regulatiofise court stated:

Implied conflict preemption of state consumer fraud laws is required in this setting because

both the FDCA and FDA redidas provide specific requirements for prescription drug
FROSNIAaAAYyId /2yINBaa alLISOAFAOIftEe RSISNX¥YAYSR
NEAGNIAY @GA2fliA2yaszr 2F wUKS C5/ ! 821asicigt o6S oe
337(a). The high level of specificity in federal law and regulations with respect to prescription

drug advertising is irreconcilable with general state laws that purport to govern all types of

advertising.

The dissent strongly disagreed that the statedaave an obstacle to the purpose of the federal 1avine
dissent believed a judicial determination that an advertisement is false and misleading under state law
would not in any way frustrate the congressional purpose of protecting prescription drug udess

dissent indicated that the high level of specificity in the federal regulations should not be a basis for
finding preemption.Since there was no actual conflict between the state and federal laws, the dissent
disagreed withthe h 2 2 NR& (i & @@reef{@idn.RA y 3 2
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5th Cir. invalidates federal regs re tribal gaming

Fifth Circuit Chief Judge Edith Jones wrote an opinion joined on the merits by no other judge,
invalidating regulations promulgated by the Secretary of the Interior Department to provielmedy to
Indian tribes when states invoke sovereign immunity. State of Texas v. USA, 497 F.3d 495046405
(5th Cir. Aug. 17, 2007).

W2ySaQ 2LIAYA2Yy OKFradtArasSa GKS FSRSNIft 3I208SNYyYSyid 7
Supreme Court's Elemth Amendment decision iBeminole Tribe of Florida v. Florifay U.S. 44
OMpolcyYy2BEKSNI 2dzZRIS 02y OdzNNBR Ay W2ySaQ RA&aOdAaA2Y
the merits, instead concurring in the judgmenithe third panel membewrote a lengthy dissent,

opining that the federal regulations were permissible, in response to the Supreme Court decision

in Seminole Trihe

The district court had held that Texas had standing but the issues were not ripe for adjudiddtmn.

FithCirdzZA G 6 6 A GK WdzRIS /I NRfey YAy3a 02y OdzZNNRAyYy3I Ay W2\
standing and that the issues were ripe.K S 02 dzNIi SELX I AySR GKI G GKS { SON
the states to an administrative process that Texas challendée court found that being subjected to

an allegedly illegal administrative process constitutes a sufficient injury for standing purpdsesourt

noted that if Texas did not participate in the administrative process, it risked the Secretary agprovin
GNRAOFE 3IIFYAy3d LINE OSR dzNie &oursheld tka? the(staté WoSIld e fofced Q& A y LIdz
participate to avoid adverse consequences, and therefore the dispute was ripe for reMew.

justiciability section includes the troubling statemedzy” & dzLJLJ2 NJi SR o6& OAGlIGA2Yy I GK
KFd FT2dzyR KFINRAKALI 42 AYyKSNB Ay €SIt KIFIN¥asz adzOK

hy GKS YSNAGaXE GKS CAFOK / ANDdzZA G O2y Of damtBtRe G KIF G
LIN2 OS&da O2yilAyYySR Ay (GKS LYRAL Y 2Mieskg/The statbtd dzf | { 2 NB
provides that a court will determine whether the state has negotiated with the tribe in good faith, and if

not the court may require the stat® submit to mediation.However, afteiSeminole Trihestates can

complete avoid any court oversight by asserting sovereign immufithg regulations permit the

Secretary to determine whether the state has acted in good faith, and if not, to requireatiadi

Both Judge Jones and Judge King concluded that the regulations exceeded the congressional delegation

of authority in the IGRA.

Judge Jones, speaking only for herself, stated that the factSbatinole Tribenabled the state to
completely avoidtie remedy for the protection of the tribes contained in the IGRA did not confer any
additional authority on the Secretary to promulgate regulatio®&he stated:

Court decisions cannot serve to dilate or contract the scope of authority delegated by Cotwgess
administrative agency because delegation is a matter of legislative intent, not judicial interpretation.
Thus, if Congress did not originally intend to confer rulemaking authority, the Secretary cannot
synthesize that authority from a judicial ojom.
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