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SCt Patent Case re Art. III jurisdiction  

¢ƘŜ {ǳǇǊŜƳŜ /ƻǳǊǘΩǎ ŘŜŎƛǎƛƻƴ in a patent case has some language that could be useful for enforcing 

federal rights in other contexts. The case involved whether a company that believed it did not owe 

royalties had to stop paying royalties in order to create a case or controversy to challenge the validity of 

the patent under which it allegedly owed royalties. If the company stopped paying royalties, it risked 

treble damages if the court ultimately held that the patent validly required the payment of royalties. 

Therefore, there was great financial risk to the company from withholding royalties. The company 

continued paying the royalties and sought a declaratory judgment under the Declaratory Judgment Act 

that it did not owe the royalties. The Court of Appeals for the Federal Circuit held that since the 

payment of royalties eliminated any risk of damages, there was no case or controversy. The Supreme 

Court reversed, holding that the company did not have to assume such great risk to get a declaratory 

judgment. Medimmune, Inc. v. Genentech, Inc., 127 S.Ct. 764 (Jan. 9, 2007). Justice Thomas was the sole 

dissenter. 

¢ƘŜ {ǳǇǊŜƳŜ /ƻǳǊǘΩǎ ŘŜŎƛǎƛƻƴ ƛƴ ŀ ǇŀǘŜƴǘ ŎŀǎŜ Ƙŀǎ ǎƻƳŜ ƭŀƴƎǳŀƎŜ ǘƘŀǘ ŎƻǳƭŘ ōŜ ǳǎŜŦǳƭ ŦƻǊ ŜƴŦƻǊŎƛƴƎ 

federal rights in other contexts.  The case involved whether a company that believed it did not owe 

royalties had to stop paying royalties in order to create a case or controversy to challenge the validity of 

the patent under which it allegedly owed royalties.  If the company stopped paying royalties, it risked 

treble damages if the court ultimately held that the patent validly required the payment of royalties.  

Therefore, there was great financial risk to the company from withholding royalties.  The company 

continued paying the royalties and sought a declaratory judgment under the Declaratory Judgment Act 

that it did not owe the royalties.  The Court of Appeals for the Federal Circuit held that since the 

payment of royalties eliminated any risk of damages, there was no case or controversy.  The Supreme 

Court reversed, holding that the company did not have to assume such great risk to get a declaratory 

judgment.  Medimmune, Inc. v. Genentech, Inc., 2007 WL 43797 (Jan. 9, 2007).  Justice Thomas was the 

sole dissenter. 

The Court opinion, written by Justice Scalia, states: 

Our analysis must begin with the recognition that, where threatened action by government is 

concerned, we do not require a plaintiff to expose himself to liability before bringing suit to challenge 

the basis for the threat-for example, the constitutionality of a law threatened to be enforced. The 

plaintiff's own action (or inaction) in failing to violate the law eliminates the imminent threat of 

ǇǊƻǎŜŎǳǘƛƻƴΣ ōǳǘ ƴƻƴŜǘƘŜƭŜǎǎ ŘƻŜǎ ƴƻǘ ŜƭƛƳƛƴŀǘŜ !ǊǘƛŎƭŜ LLL ƧǳǊƛǎŘƛŎǘƛƻƴΧΦ 

The dilemma posed by that coercion-putting the challenger to the choice between abandoning his rights 

or risking prosecution-ƛǎ άŀ ŘƛƭŜƳƳŀ ǘƘŀǘ ƛǘ ǿŀǎ ǘƘŜ ǾŜǊȅ ǇǳǊǇƻǎŜ ƻŦ ǘƘŜ 5ŜŎƭŀǊŀǘƻǊȅ WǳŘƎƳŜƴǘ !Ŏǘ ǘƻ 

ŀƳŜƭƛƻǊŀǘŜΦέ Abbott Laboratories v. Gardner, 387 U.S. 136, 152, 87 S.Ct. 1507, 18 L.Ed.2d 681 (1967). 

Supreme Court jurisprudence is more rare regarding application of the Declaratory Judgment Act to 

situations in which the plaintiff's self-avoidance of imminent injury is coerced by threatened 

enforcement action of a private party ǊŀǘƘŜǊ ǘƘŀƴ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘΧΦ 

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1967100001
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=708&FindType=Y&SerialNum=1967100001
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The rule that a plaintiff must destroy a large building, bet the farm, or (as here) risk treble damages and 

the loss of 80 percent of its business, before seeking a declaration of its actively contested legal rights 

ŦƛƴŘǎ ƴƻ ǎǳǇǇƻǊǘ ƛƴ !ǊǘƛŎƭŜ LLLΧΦ 

Of course even if respondents were correct that the licensing agreement or the common-law rule 

precludes this suit, the consequence would be that respondents win this case on the merits-not that the 

very genuine contract dispute disappears, so that Article III jurisdiction is somehow defeated. In short, 

Article III jurisdiction has nothing tƻ Řƻ ǿƛǘƘ ǘƘƛǎ άƛƴǎǳǊŀƴŎŜ-ǇƻƭƛŎȅέ ŎƻƴǘŜƴǘƛƻƴΦ 

The dicta regarding the threat of government enforcement and the elimination of an imminent threat 

might be helpful in cases like Elizabeth M. v. Montenez, 458 F.3d 779 (8th Cir. 2006), wherein the Eighth 

Circuit held that claims of former residents of an inpatient mental hospital were moot and not viable to 

obtain declaratory and injunctive relief, despite the claim that these repeat patients were likely to be 

readmitted.  While the Supreme Court dicta will cerǘŀƛƴƭȅ ƴƻǘ ƻǾŜǊǊǳƭŜ ǘƘŜ 9ƛƎƘǘƘ /ƛǊŎǳƛǘΩǎ ƘƻƭŘƛƴƎΣ ƛǘ 

could be helpful to be able to quote from a decision written by Scalia. 

Also, the case could be helpful to individuals challenging private parties, such as hospitals, landlords, etc. 

when people have taken steps to protect themselves but seek a declaratory judgment regarding their 

rights for the future. 
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Tex. App. Court rejects sov. immunity claim by Medicaid agency  

Two managed care organizations (MCOs) sued the Texas Health and Human Services Commission 

(HHSC) for failing to disenroll underweight newborns eligible for SSI from the capitated Medicaid 

managed care program.  The state claimed that the court did not have jurisdiction based on sovereign 

immunity and also appealed the declaratory judgment that HHSC was violating federal and state 

statutes.  ¢ƘŜ ƛƴǘŜǊƳŜŘƛŀǘŜ ¢ŜȄŀǎ ŀǇǇŜƭƭŀǘŜ ŎƻǳǊǘ ŀŦŦƛǊƳŜŘ ǘƘŜ ǘǊƛŀƭ ŎƻǳǊǘΩǎ ŘŜǘŜǊƳƛƴŀǘƛƻƴ ǘƘŀǘ ǘƘŜǊŜ ǿŀǎ 

jurisdiction to hear the claim and also affirmed the declaratory relief.  Hawkins v. El Paso First Health 

Plans, Inc., 2007 WL 74325 (Tex.App. Jan. 11, 2007). 

Under federal law, a child born to a Medicaid or CHIP beneficiary is generally enrolled in the same plan 

as its mother.  However, if the child is underweight, then the child may be eligible for SSI.  While a child 

who has SSI would also be eligible for Medicaid, the child could not, under federal law, be automatically 

enrolled in a capitated managed care plan.  In one Texas county, pursuant to a section 1915(b) waiver 

and state law, the child could not be enrolled in a capitated managed care plan.  In all other Texas 

counties, the child could only be enrolled in a capitated managed care plan voluntarily, if chosen by the 

parent.  

The MCOs sued HHSC for failing to disenroll the SSI eligible newborns from their capitated managed care 

plans retroactive to the date of birth.  The state was expecting the MCOs to utilize its monthly capitated 

ǊŀǘŜ ǘƻ ŎƻǾŜǊ ǘƘŜ Ŏƻǎǘ ƻŦ ǘƘŜ ƴŜǿōƻǊƴǎΩ ƘƻǎǇƛǘŀƭ ŎŀǊŜΣ ŜǾŜƴ ǘƘƻǳƎƘ ǘƘŜ ƛƴŦŀƴǘǎ ǿŜǊŜ ƴƻǘ ǇŜǊƳƛǘǘŜŘ ǘƻ ōŜ 

automatically enrolled in these managed care plans.  

¢ƘŜ ǎǘŀǘŜΩǎ ŦƛǊǎǘ ŘŜŦŜƴǎŜ ǿŀǎ ǘƘŀǘ ǘƘŜ ǎǳƛǘ ǿŀǎ ōŀǊǊŜŘ ōȅ ǎƻǾŜǊŜƛƎƴ ƛƳƳǳƴƛǘȅΦ  The MCOs sought 

declaratory relief pursuant to the Texas Uniform Declaratory Judgments Act (UDJA).  The Texas Court of 

!ǇǇŜŀƭǎ ƴƻǘŜŘ ǘƘŀǘ ǘƘŜ ¦5W! άƛǎ ƳŜǊŜƭȅ ŀ ǇǊƻŎŜŘǳǊŀƭ ŘŜǾƛŎŜ ŦƻǊ ŘŜŎƛŘƛƴƎ ƳŀǘǘŜǊǎ ŀƭǊŜŀŘȅ ǿƛǘƘƛƴ ŀ ŎƻǳǊǘΩǎ 

ǎǳōƧŜŎǘ ƳŀǘǘŜǊ ƧǳǊƛǎŘƛŎǘƛƻƴέ ŀƴŘ ŘƻŜǎ ƴƻǘ ŜȄǘŜƴŘ ƻǊ ŎƻƴŦŜǊ ƧǳǊƛǎŘƛŎǘƛƻƴΦ  The court held that the MCOs 

had standing to seek a declaration construing the federal and state statutes, because their rights are 

affected by the statutes.  The declaratory relief would determine whether the MCOs must pay for 

healthcare services rendered to the SSI eligible infants.  ¢ƘŜ ŎƻǳǊǘ ƴƻǘŜŘ ǘƘŀǘ ǘƘŜ ǇǳǊǇƻǎŜ ƻŦ ǘƘŜ a/hǎΩ 

declaratory judgment action is to determine the proper construction of the applicable statutes and to 

obtain a declaration of their rights, not to impose liability against the State.  As a result, the court 

concluded that the case falls squarely within the type of suit that is not barred by sovereign immunity, 

specifically, a suit for declaratory relief against official state actors who allegedly act without legal or 

statutory authority.  The court noted that the MCOs did not seek money damages and did not seek to 

hold the state liable for breach of contract.  (The MCOs claim for injunctive relief was denied by the trial 

court, and the MCOs did not appeal that ruling.)  ¢ƘŜ ŎƻǳǊǘ ǘƘŜǊŜŦƻǊŜ ǊŜƧŜŎǘŜŘ ǘƘŜ ǎǘŀǘŜΩǎ ǎƻǾŜǊŜƛƎƴ 

immunity claim. 

On the merits, the appellate court also affirmed thŜ ƭƻǿŜǊ ŎƻǳǊǘΩǎ ǊǳƭƛƴƎΦ  HHSC argued that the 

contracts between the state and MCOs establish that the MCOs are responsible for all costs incurred 

during the hospital stay of the infants.  ¢ƘŜ ŎƻǳǊǘ ǊŜƧŜŎǘŜŘ ǘƘŜ ǎǘŀǘŜΩǎ ŀǊƎǳƳŜƴǘΣ ƴƻǘƛƴƎ ǘƘŀǘ ǘƘŜ ŎƻƴǘǊŀŎǘ 

prƻǾƛǎƛƻƴǎ ŀǇǇƭƛŜŘ ƻƴƭȅ ǘƻ άƳŀƴŘŀǘƻǊȅ-ŜƴǊƻƭƭŜŘ ƳŜƳōŜǊǎΣέ ŀƴŘ {{L ŜƭƛƎƛōƭŜ ƴŜǿōƻǊƴǎ Ƴŀȅ ƴƻǘ ōŜ 
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automatically enrolled in a capitated managed care plan.  The court held that the declarations issued by 

the trial court regarding the responsibility of HHSC to disenroll the children retroactively were consistent 

with federal and state law, administrative rules, and the contracts governing the parties. 
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S.Ct. Cert in 2 cases 

On January 12, 2007, the Supreme Court granted certiorari in one case involving attorney fees under 

federal law and in a second case regarding federal jurisdiction to hear state law claims. 

First, the Supreme Court will review the award of attorney fees and the determination of prevailing 

party status under 42 U.S.C. § 1988 inWyner v. Struhs, 179 Fed.Appx. 566, 2006 WL 1071850 (11th Cir. 

2006).  The plaintiffs had obtained a preliminary injunction to permit them to perform a nude peace 

symbol, claiming that they would remain hidden behind a cloth screen.  When they performed their 

nude peace symbol, they did not remain behind the cloth screen.  As a result of these new facts, the 

plaintiffs lost their motion for a permanent injunction and summary judgment.  The Court of Appeals for 

the Eleventh Circuit affirmed the award of attorney fees for the preliminary injunction, based on the 

change in facts, noting that the outcome would have been different if the preliminary injunction had 

been based on a mistake of law.  

In addition, the Supreme Court will review the removal to federal court of claims that a cigarette 

manufacturer violated the Arkansas Deceptive Trade Practices Act on the basis that the cigarette 

manufacturer was acting under the direction of a federal officer.  Watson v. Philip Morris Companies, 

Inc., 420 F.3d 852 (8th Cir. 2005).  There is a conflict among courts of appeals in how to determine 

whether a private actor is acting under the direction of a federal officer.  The petition for certiorari 

ŀƭƭŜƎŜŘ ǘƘŀǘ ǘƘŜ 9ƛƎƘǘƘ /ƛǊŎǳƛǘΩǎ ŀǇǇǊƻŀŎƘ ƛǎ ƛŘŜƴǘƛŎŀƭ ǘƻ ǘƘŜ CƛŦǘƘ /ƛǊŎǳƛǘ ŀƴŘ ǎƛƳƛƭŀǊ ǘƻ ǘƘe approach of 

the Ninth and Tenth Circuits, but very different from the First, Seventh, and Eleventh Circuits.  The 

{ƻƭƛŎƛǘƻǊ DŜƴŜǊŀƭ ƘŀŘ ŦƛƭŜŘ ŀ ōǊƛŜŦ ŀǊƎǳƛƴƎ ŀƎŀƛƴǎǘ ŎŜǊǘƛƻǊŀǊƛΣ ŎƭŀƛƳƛƴƎ ǘƘŀǘ ǘƘŜ 9ƛƎƘǘƘ /ƛǊŎǳƛǘΩǎ ŘŜŎƛǎƛƻƴ 

was incorrect but not worthy of review, since it was based on errors of fact regarding the extent to 

which the FTC exercises comprehensive control over respondent's advertising of light cigarettes. 
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Flo. Dt. Ct. section 1983 decision 

In a case regarding medical and dental services for children under Medicaid, the US District Court for the 

{ƻǳǘƘŜǊƴ 5ƛǎǘǊƛŎǘ ƻŦ CƭƻǊƛŘŀ ƛǎǎǳŜŘ ŀƴ ƻǊŘŜǊ ŘŜƴȅƛƴƎ ǘƘŜ ōǳƭƪ ƻŦ ǘƘŜ ǎǘŀǘŜΩǎ Ƴƻǘƛƻƴ ǘƻ ŘƛǎƳƛǎǎΣ ǊǳƭƛƴƎ ǘƘŀǘ 

numerous provisions of the Medicaid statute do confer enforceable rights.  Florida Pediatric Society v. 

Levine, slip op., No. 05-2303 (Jan. 11, 2007).  

¢ƘŜ ŎƻǳǊǘΩǎ ŀƴŀƭȅǎƛǎ ōŜƎƛƴǎ ōȅ ǉǳƻǘƛƴƎ ǘƘŜ ǘƘǊŜŜ-part test under Blessing v. Freestone, 520 U.S. 329, 341 

(1997) for determining whether a federal statute creates an enforceable right.  The district court states 

ǘƘŀǘ ǘƘŜ άǘƘǊŜŜ-prong test established in Blessing [w]as refined byGonzagaΣέ ǘƻ ǊŜǉǳƛǊŜ ǘƘŀǘ ǎǘŀǘǳǘƻǊȅ 

language impart an individual entitlement and have an unmistakable focus on the benefited class 

(quoting Gonzaga University v. Doe, 536 U.S. 273, 287 (2002)). 

The court then analyzed the various provisions at issue in the case.  The court cited the pre-

Gonzaga Eleventh Circuit decision in Doe v. Chiles, 136 F.3d 709, 719 (11th Cir. 1998), as having already 

decided the reasonable promptness provision of the Medicaid Act, 42 U.S.C. § 1396(a)(8), meets all 

three elements of the Blessing test.  ¢ƘŜ ŎƻǳǊǘ ǎǘŀǘŜŘΥ άDoe is binding, and I do not believe its holding 

has been called into doubt by GonzagaΦέ  The court noted that Sabree v. Richman, 367 F.3d 180, 190-92 

(3d Cir. 2004) had reached the same conclusion regarding the viability of Doe. 

The court expressed agreement with six courts of appeals that 42 U.S.C. § 1396(a)(10) confers 

enforceable rights.  That provision requires that a State plan must provide for making medical assistance 

available.  The court noted that no circuit court had held that this provision is unenforceable. 

¢ƘŜ ŎƻǳǊǘ ōǳŎƪŜŘ ǊŜŎŜƴǘ ǘǊŜƴŘǎ ƛƴ ƘƻƭŘƛƴƎ ǘƘŀǘ aŜŘƛŎŀƛŘΩǎ Ŝǉǳŀƭ ŀŎŎŜǎǎ ǇǊƻǾƛǎƛƻƴΣ пн ¦Φ{Φ/Φ Ϡ 

1396a(a)(30)(A), is enforceable.  The court quoted four cases from the First, Fifth and Eighth Circuits that 

have found it enforceable, of which three out of four were prior to Gonzaga(two of the four cases 

quoted were from the Eighth circuit).  The court expressed disagreement with the recent Ninth and 

Tenth Circuit cases that have held the equal access provision is unenforceable.  The court did not 

analyze the issue beyond indicating agreement or disagreement with court of appeals cases. 

The court ruled against the plaintiffs on one count, holding that 42 U.S.C. § 1396u-нόōύόрύ άŘƻŜǎ ƴƻǘ 

ŜǎǘŀōƭƛǎƘ ŀ ǇǊƛǾŀǘŜƭȅ ŜƴŦƻǊŎŜŀōƭŜ ǊƛƎƘǘ ǳƴŘŜǊ Ϡ мфуоΦέ  ¢Ƙƛǎ ǇǊƻǾƛǎƛƻƴ ǎǘŀǘŜǎ ǘƘŀǘ ŜŀŎƘ άaŜŘƛŎŀƛŘ 

ƳŀƴŀƎŜŘ ŎŀǊŜ ƻǊƎŀƴƛȊŀǘƛƻƴ ǎƘŀƭƭ ǇǊƻǾƛŘŜ ǘƘŜ {ǘŀǘŜ ŀƴŘ ǘƘŜ {ŜŎǊŜǘŀǊȅ ǿƛǘƘ ŀŘŜǉǳŀǘŜ ŀǎǎǳǊŀƴŎŜǎΧǘƘŀǘ ǘhe 

organization, with respect to a service area, has the capacity to serve the expected enrollment in such 

ǎŜǊǾƛŎŜ ŀǊŜŀΦέ  The court held that the provision does not have the unmistakable focus on the benefited 

class required by Gonzaga.  Instead, the court held, the provision is aggregate and system-wide in 

nature. 

Finally, the court ruled that 42 U.S.C. § 1396a(a)(43)(A), which requires the state to provide basic 

outreach and information about EPSDT to beneficiaries, is enforceable.  The court states that the 

9ƭŜǾŜƴǘƘ /ƛǊŎǳƛǘ ƘŜƭŘ ǘƘŀǘ ǘƘƛǎ ǇǊƻǾƛǎƛƻƴ ƛǎ ŜƴŦƻǊŎŜŀōƭŜ άƛƴ ŀ ǇǊŜ-Gonzaga ŎŀǎŜΣέ 31 Foster Children v. 

Bush, 329 F.3d 1255 (11th Cir. 2003), cert. denied sub nom., 540 U.S. 984 (2003).  However, that case 

was in fact decided post-Gonzaga, and indeed it analyzes Gonzaga at great lengths.  Furthermore, 31 
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Foster Children did not address the enforceability of the Medicaid statute at all, because prior to the 

case reaching the court of appeals, the Medicaid claims had settled and been dismissed.  (While the 

Florida district court decision on appeal in 31 Foster Children did hold, prior to Gonzaga, that 42 U.S.C. § 

1396a(a)(43)(A ) is enforceable (Bonnie L. ex rel. Hadsock v. Bush, 180 F.Supp.2d 1321 (S.D. Flo. 2001)), 

that issue was not reviewed by the Eleventh Circuit.)  The court correctly cites a number of district court 

cases that held that 42 U.S.C. § 1396a(a)(43)(A) is enforceable.  (While the decision cites the relevant 

district court decision in  Westside Mothers , the decision does not cite the Sixth Circuit decision 

in Westside Mothers that affirmed that 42 U.S.C. § 1396a(a)(43)(A) is enforceable, Westside Mothers v. 

Olszewski, 454 F.3d 532 (6th Cir. 2006).)  The court concluded that the EPSDT notice provision is 

intended to benefit the plaintiffs and that the right protected by the provision is neither vague nor 

amorphous. 
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4th Cir. defers to fed govt in Medicaid case  

¢ƘŜ /ƻǳǊǘ ƻŦ !ǇǇŜŀƭǎ ŦƻǊ ǘƘŜ CƻǳǊǘƘ /ƛǊŎǳƛǘ ƎŀǾŜ ƎǊŜŀǘ ŘŜŦŜǊŜƴŎŜ ǘƻ /a{ ƛƴ ŀ ŘŜŎƛǎƛƻƴ ǊŜƎŀǊŘƛƴƎ /a{Ωǎ 

disapproval of an amendment tƻ ²Ŝǎǘ ±ƛǊƎƛƴƛŀΩǎ aŜŘƛŎŀƛŘ tƭŀƴ ŘŜŦƛƴƛƴƎ ǳƴŘǳŜ ƘŀǊŘǎƘƛǇ ŦƻǊ ŜǎǘŀǘŜ 

recovery.  West Virginia v. Thompson, 2007 WL 121563 (4th Cir. Jan. 19, 2007).  

¢ƘŜǊŜ ǿŀǎ ŀ ƭƻƴƎ ƘƛǎǘƻǊȅ ǘƻ ²Ŝǎǘ ±ƛǊƎƛƴƛŀΩǎ ōŀǘǘƭŜ ǿƛǘƘ /a{ ƻǾŜǊ ŜǎǘŀǘŜ ǊŜŎƻǾŜǊȅΣ ŀǎ ǘƘŜ CƻǳǊǘƘ /ƛǊŎǳƛǘ 

briefly noted.  West Virginia had refused to engage in estate recovery until the federal government 

threatened to withhold federal financial participation.  West Virginia responded by authorizing estate 

recoveries; however, the state brought federal litigation against the federal government, challenging the 

requirement to engage in estate recovery as unduly coercive in violation of the Tenth Amendment.  The 

state lost its suit; the Fourth Circuit held that the estate recovery provision was not on its face so 

coercive as to raise a potential Tenth Amendment problem.  West Virginia ǾΦ 5ŜǇΩǘ ƻŦ IŜŀƭǘƘ ϧ IǳƳŀƴ 

Servs., 289 F.3d 281 (4th Cir. 2002). 

¢ƘŜ ƭŀǘŜǎǘ ōŀǘǘƭŜ ǿŀǎ ƻǾŜǊ ²Ŝǎǘ ±ƛǊƎƛƴƛŀΩǎ ŘŜŦƛƴƛǘƛƻƴ ƻŦ ǳƴŘǳŜ ƘŀǊŘǎƘƛǇΦ  Federal law requires states to 

establish procedǳǊŜǎ ǘƻ ǿŀƛǾŜ ǊŜŎƻǾŜǊƛŜǎ ǘƘŀǘ άǿƻǳƭŘ ǿƻǊƪ ŀƴ ǳƴŘǳŜ ƘŀǊŘǎƘƛǇ ŀǎ ŘŜǘŜǊƳƛƴŜŘ ƻƴ ǘƘŜ 

ōŀǎƛǎ ƻŦ ŎǊƛǘŜǊƛŀ ŜǎǘŀōƭƛǎƘŜŘ ōȅ ǘƘŜ {ŜŎǊŜǘŀǊȅΦέ  42 U.S.C. § 1396p(b)(3).  In 2001, CMS amended the State 

Medicaid Manual to include guidance concerning the estate recovery and undue hardship provisions.  

The new manual provision includes an example of a permissible waiver, taken from New Mexico, which 

ŜȄŎƭǳŘŜǎ ŦǊƻƳ ǊŜŎƻǾŜǊȅ ƘƻƳŜǎ ƻŦ άƳƻŘŜǎǘ ǾŀƭǳŜΣέ ŘŜŦƛƴŜŘ ŀǘ ŦƛŦǘȅ ǇŜǊŎŜƴǘ ƻǊ ƭŜǎǎ ƻŦ ǘƘŜ ǾŀƭǳŜ ƻŦ ǘƘŜ 

average price of homes, based on countywide home values.  Subsequently, West Virginia utilized a 

ǎǘŀǘŜǿƛŘŜ ƳŜŀǎǳǊŜ ǘƻ ŘŜǘŜǊƳƛƴŜ ƘƻƳŜǎ ǘƘŀǘ ǿŜǊŜ ƻŦ άƳƻŘŜǎǘ ǾŀƭǳŜΣέ ƛƴǎǘŜŀŘ ƻŦ ŀ ŎƻǳƴǘȅǿƛŘŜ ƳŜŀǎǳǊŜΦ  

CMS disapproved the proposed amendment to the state plan as overbroad.  West Virginia sought 

administrative review.  The CMS hearing officer recommended affirming the disapproval of the plan 

ŀƳŜƴŘƳŜƴǘΤ ǘƘŜ ƘŜŀǊƛƴƎ ƻŦŦƛŎŜǊ ŎƻƴŎƭǳŘŜŘ ǘƘŀǘ άǘƘŜ {ǘŀǘŜΩǎ ƳŜǘƘƻŘƻƭƻƎȅ Χ Ƙŀǎ ǘƘŜ ŜŦŦŜŎǘ ƻŦ ŜȄŜƳǇǘƛƴƎ 

a high percentage of homes in many of the statesΩ ŎƻǳƴǘƛŜǎ ŀƴŘ ǘƘŜǊŜŦƻǊŜΣ ǿƛƭƭ ƴŜƎŀǘŜ ǘƘŜ ƛƴǘŜƴǘ ƻŦ ǘƘŜ 

ŜǎǘŀǘŜ ǊŜŎƻǾŜǊȅ ǇǊƻƎǊŀƳΦέ   ¢ƘŜ /a{ !ŘƳƛƴƛǎǘǊŀǘƻǊ ŀŘƻǇǘŜŘ ǘƘŜ ƘŜŀǊƛƴƎ ƻŦŦƛŎŜǊΩǎ ǇǊƻǇƻǎŜŘ ŘŜŎƛǎƛƻƴ ƛƴ 

aŀȅ нллоΣ ŀƴŘ ²Ŝǎǘ ±ƛǊƎƛƴƛŀ ŀǇǇŜŀƭŜŘ ǘƘŜ ŀƎŜƴŎȅΩǎ ŘŜŎƛǎƛƻƴΦ 

The Fourth Circuit affirmed.  West VirgƛƴƛŀΩǎ ŦƛǊǎǘ ŀǊƎǳƳŜƴǘ ǿŀǎ ǘƘŀǘ ǘƘŜ {ŜŎǊŜǘŀǊȅ ŜȄŎŜŜŘŜŘ Ƙƛǎ 

ŀǳǘƘƻǊƛǘȅ ǿƘŜƴ ƘŜ ǊŜƧŜŎǘŜŘ ǘƘŜ ǎǘŀǘŜΩǎ ǇǊƻǇƻǎŜŘ ƘŀǊŘǎƘƛǇ ǿŀƛǾŜǊ ǿƛǘƘƻǳǘ ŦƛǊǎǘ ŜǎǘŀōƭƛǎƘƛƴƎ ǊŜƎǳƭŀǘƛƻƴǎ 

to define undue hardship.  West Virginia argued that criteria for defining the scope of undue hardship 

waivers had to be established through notice-and-comment rulemaking.  The Fourth Circuit concluded 

ǘƘŀǘ ǘƘƛǎ ŀǊƎǳƳŜƴǘ άƛǎ ǳƴŦƻǳƴŘŜŘΦέ  ¢ƘŜ ŎƻǳǊǘ ǎǘŀǘŜŘΥ ά!ƎŜƴŎƛŜǎ ŀǊŜ ƻǊŘƛƴŀǊƛƭȅ ǇŜǊƳƛǘǘŜŘ ǘƻ ŎƘƻƻǎŜ ƛƴ 

adjudication among permissible meanings of statutes they are charged with administering, without 

spelling out their interpretations beforehand through notice-and-ŎƻƳƳŜƴǘ ǊǳƭŜƳŀƪƛƴƎΦέ  The court 

noted that other provisions of the Social Security Act require the agency to establish procedures through 

notice and opportunity for public comment, and gave several examples.  The lack of any reference to 

ƴƻǘƛŎŜ ŀƴŘ ǇǳōƭƛŎ ŎƻƳƳŜƴǘ ƛƴ ǘƘŜ ŀǇǇƭƛŎŀōƭŜ ǎǘŀǘǳǘƻǊȅ ǇǊƻǾƛǎƛƻƴ ŘŜŦŜŀǘŜŘ ²Ŝǎǘ ±ƛǊƎƛƴƛŀΩǎ ŀǊƎǳƳŜƴǘΦ 

²Ŝǎǘ ±ƛǊƎƛƴƛŀ ŦǳǊǘƘŜǊ ŀǊƎǳŜŘ ǘƘŀǘ ǘƘŜ {ŜŎǊŜǘŀǊȅΩǎ ǊŜƧŜŎǘƛƻƴ ƻŦ ǘƘŜ ǇǊƻǇƻǎŜŘ ŀƳŜƴŘƳŜƴǘ ǿŀǎ άŀǊōƛǘǊŀǊȅΣ 

ŎŀǇǊƛŎƛƻǳǎΣ ŀƴ ŀōǳǎŜ ƻŦ ŘƛǎŎǊŜǘƛƻƴΣ ƻǊ ƻǘƘŜǊǿƛǎŜ ƴƻǘ ƛƴ ŀŎŎƻǊŘŀƴŎŜ ǿƛǘƘ ƭŀǿΣέ ƛƴ Ǿƛƻƭŀǘƛƻƴ ƻŦ ǘƘŜ 
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Administrative Procedures Act, 5 U.S.C. § 706(2)(A).  The court applied a Chevron deference test, 

pursuant to Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984).  The 

court held that the Secretary did not act arbitrarily or capriciously or interpret the Medicaid statute in an 

ǳƴǊŜŀǎƻƴŀōƭŜ ŦŀǎƘƛƻƴΣ ǿƘŜƴ ƘŜ ŘƛǎŀǇǇǊƻǾŜŘ ²Ŝǎǘ ±ƛǊƎƛƴƛŀΩǎ ǇǊƻǇƻǎŜŘ άǳƴŘǳŜ ƘŀǊŘǎƘƛǇέ ǿŀƛǾŜǊΦ  The 

ŎƻǳǊǘ ƴƻǘŜŘ ǘƘŀǘ ƛƴ ƻƴŜ Ŏƻǳƴǘȅ ƳƻǊŜ ǘƘŀƴ уо ǇŜǊŎŜƴǘ ƻŦ ǘƘŜ ƘƻƳŜǎ ǿŜǊŜ ǾŀƭǳŜŘ ōŜƭƻǿ ǘƘŜ ǎǘŀǘŜΩǎ 

ǇǊƻǇƻǎŜŘ ŘŜŦƛƴƛǘƛƻƴ ƻŦ άƳƻŘŜǎǘ ǾŀƭǳŜΦέ  The court held that the Secretary was not statutorily precluded 

from taking such variations into account, or from requesting that West Virginia use more refined data 

for the threshold for modest value.  The court found that it was not a clear error of judgment for the 

{ŜŎǊŜǘŀǊȅ ǘƻ ŎƻƴŎƭǳŘŜ ǘƘŀǘ ǘƘŜ ǎǘŀǘŜΩǎ ŘŜŦƛƴƛǘƛƻƴǎ ƴŜƎŀǘŜŘ ǘƘŜ ƛƴǘŜƴǘ ƻŦ the estate recovery program 

enacted by Congress.  ¢ƘŜ ŎƻǳǊǘ ƘŜƭŘ ǘƘŀǘ ǘƘŜ {ŜŎǊŜǘŀǊȅΩǎ ƛƴǘŜǊǇǊŜǘŀǘƛƻƴ ƻŦ ǳƴŘǳŜ ƘŀǊŘǎƘƛǇ ǿŀǎ ŀ 

reasonable construction of statutory terms over which Congress had delegated interpretive authority.  

The court noted that the statute explicitly grants the Secretary power to determine the basis for the 

criteria for determining undue hardship, requiring deference to the Secretary. 

Lǘ ƛǎ ǳƴƭƛƪŜƭȅ ǘƘŀǘ ǘƘƛǎ ŘŜŎƛǎƛƻƴ ǿƻǳƭŘ ōŜ ǊŜǾŜǊǎŜŘ ōȅ ǘƘŜ {ǳǇǊŜƳŜ /ƻǳǊǘΣ ƎƛǾŜƴ ǘƘŜ ƘƛƎƘ ŎƻǳǊǘΩǎ ǊŜŎƻǊŘ of 

deference to the federal government in Medicaid matters.  See, e.g., Wisconsin Dept. of Health & Family 

Services v. Blumer, 534 U.S. 473 (2002). 
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Fed.Cir. 11th Am. Case 

The Court of Appeals for the Federal Circuit ruled in a patent case that when a state initiates litigation-

type federal administrative action, it waives sovereign immunity for federal court appeal.  Vas-Cath, Inc. 

v. Curators of the University of Missouri, 2007 WL 150436 (Fed. Cir. Jan. 23, 2007).  

The University of Missouri filed a patent application for an invention.  Subsequently, but during the 

ǇŜƴŘŜƴŎȅ ƻŦ ǘƘŜ ¦ƴƛǾŜǊǎƛǘȅΩǎ ŀǇǇƭƛŎŀǘƛƻƴΣ ±ŀǎ-Cath filed a patent application for an invention that the 

University claimed was the same invention.  The federal patent examiner could have initiated 

proceedings to resolve the competing claims, but the patent examiner did not do so.  Instead, the 

patent examiner granted the Vas-Cath patent application.  The University then initiated proceedings 

before the United States Patent and Trademark Office (PTO), claiming that the Vas-Cath patent 

ƛƴǘŜǊŦŜǊŜŘ ǿƛǘƘ ǘƘŜ ¦ƴƛǾŜǊǎƛǘȅΩǎ ǇŀǘŜƴǘ ǊƛƎƘǘǎΦ  The PTO interference proceeding included production of 

documents, testimony, cross-examination, motions, and briefs.  The PTO ruled in favor of the 

University.  Vas-Cath appealed to the federal district court for the Western District of Missouri.  The 

ŘƛǎǘǊƛŎǘ ŎƻǳǊǘ ŘƛǎƳƛǎǎŜŘ ǘƘŜ ǎǳƛǘΣ ŀŎŎŜǇǘƛƴƎ ǘƘŜ ¦ƴƛǾŜǊǎƛǘȅΩǎ ŀǊƎǳƳŜƴǘ ǘƘŀǘ ƛǘ ƘŀŘ ǎƻǾŜǊŜƛƎƴ ƛƳƳǳƴƛǘȅ 

under the Eleventh Amendment and therefore could not be sued in federal court.  

The Federal Circuit reversed.  The court noted that mere participation in the federal patent system does 

not waive immunity in federal court with respect to patent infringement of the state.  (It was undisputed 

that the University of Missouri was entitled to the constitutional immunity of the state.)  The court 

further observed that in a previous case, the Federal Circuit had held that a suit against a state university 

in federal court to obtain correction of inventorship was dismissed on Eleventh Amendment grounds, 

absent a sufficient showing of a lack of remedy under state law.  ·ŜŎƘŜƳ LƴǘΩƭΣ LƴŎΦ ǾΦ ¦ƴƛǾΦ ƻŦ ¢ŜȄŀǎ aΦ5Φ 

Anderson Cancer Center, 382 F.3d 1324 (Fed.Cir. 2004).  However, the court focused on the fact that the 

¦ƴƛǾŜǊǎƛǘȅ άǊŜǉǳŜǎǘŜŘ ǘhe PTO to conduct litigation-type activity, obtaining a favorable agency ruling for 

ǿƘƛŎƘ ǘƘŜ ǎǘŀǘǳǘŜ ŀǳǘƘƻǊƛȊŜǎ ƧǳŘƛŎƛŀƭ ǊŜǾƛŜǿΦέ  ¢ƘŜ ŎƻǳǊǘ ǎǘŀǘŜŘΥ ά¢ƘŜ ǇǊƛƴŎƛǇƭŜǎ ƻŦ ŦŜŘŜǊŀƭƛǎƳ ŀǊŜ ƴƻǘ 

ŘŜǎƛƎƴŜŘ ŦƻǊ ǘŀŎǘƛŎŀƭ ŀŘǾŀƴǘŀƎŜΦέ  ¢ƘŜ ŎƻǳǊǘ ŎƻƴŎƭǳŘŜŘΥ ά¢ƘŜ ¦ƴƛǾŜǊǎƛǘȅΩǎ ǊŜŎƻǳǊǎŜ ǘƻ ǘƘŜ t¢h ǘǊƛōǳƴŀƭ 

for adjudication of its claim of prior inventorship and thus of patent ownership negates the assertion of 

immunity to bar appeal of that adjudication.  Principles of fairness and consistency prohibit selective 

assertion oŦ ƛƳƳǳƴƛǘȅ ǘƻ ŀǾƻƛŘ ŀǇǇŜŀƭ ōȅ ǘƘŜ ƭƻǎŜǊ ŀŦǘŜǊ ǘƘŜ ¦ƴƛǾŜǊǎƛǘȅ ǿƻƴ ǘƘŜ ŦƛǊǎǘ ǊƻǳƴŘΦέ 

In support of its decision, the court cited Lapides v. Board of Regents of Univ. System of Georgia, 535 

U.S. 613 (2002), in which the state defendant was held to have waived its Eleventh Amendment 

immunity by voluntarily removing the case from state to federal court.  The court further noted that the 

Federal Circuit has held that filing suit for a declaration of patent ownership waives immunity from all 

counterclaims arising ŦǊƻƳ ǘƘŜ ǎŀƳŜ ǘǊŀƴǎŀŎǘƛƻƴ ƻǊ ƻŎŎǳǊǊŜƴŎŜ ǘƘŀǘ ƎŀǾŜ ǊƛǎŜ ǘƻ ǘƘŜ ǎǘŀǘŜΩǎ 

claims.  Regents of the Univ. of New Mexico v. Knight, 321 F.3d 1111 (Fed. Cir. 2003).  The federal circuit 

went farther in the University of Missouri case, holding that participation in a federal administrative 

proceeding sufficed to waive sovereign immunity to suit in federal court.  

The University argued that it was coerced into requesting the PTO proceeding, because the PTO failed to 

initiate the interference and granted the patent to a junior applicant.  The Federal Circuit was not 
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ǇŜǊǎǳŀŘŜŘΥ ά¢Ƙƛǎ ŀǊƎǳƳŜƴǘ ǊŀƛǎŜǎ ƛǎǎǳŜǎ ƴƻǘ ƻŦ ŦŜŘŜǊŀƭƛǎƳΣ ōǳǘ ƻŦ ƭƛǘƛƎŀǘƛƻƴ ǘŀŎǘƛŎǎΣ ŦƻǊ ƛǘ ƛǎ ǳƴŘƛǎǇǳǘŜŘ 

that the PTO decision cannot be reviewed in state court.  And it is undisputed that no recourse was 

ƳŀŘŜ ǘƻ ǘƘŜ 9ƭŜǾŜƴǘƘ !ƳŜƴŘƳŜƴǘ ŘǳǊƛƴƎ ǘƘŜ t¢h ǇǊƻŎŜŜŘƛƴƎΦέ  Thus, the court held that the federal 

ƎƻǾŜǊƴƳŜƴǘΩǎ ŀǿŀǊŘ ƻŦ a competing patent application did not coerce the state into waiving its 

sovereign immunity.  

¢ƘŜ CŜŘŜǊŀƭ /ƛǊŎǳƛǘΩǎ ƘƻƭŘƛƴƎ ǘƘŀǘ άǇǊƛƴŎƛǇƭŜǎ ƻŦ ŦŀƛǊƴŜǎǎ ŀƴŘ ŎƻƴǎƛǎǘŜƴŎȅέ Ŏŀƴ ƭƛƳƛǘ ǘƘŜ ǇǊƻǘŜŎǘƛƻƴ 

conferred by the Eleventh Amendment could be useful in contexts other than patent litigation. 

  



 
©National Senior Citizens Law Center  Court Decisions from 2007   |   16 

S.Ct. Prisoner Court Access Case 

The Supreme Court reversed a Sixth Circuit decision that placed judicial roadblocks on the filing of 

prisoner litigation above and beyond statutory provisions and federal rules.  The Prison Litigation 

Reform Act of 1995 (PLRA) established new, additional requirements for exhaustion of administrative 

remedies and quick revƛŜǿ ƻŦ ǘƘŜ ǎǳŦŦƛŎƛŜƴŎȅ ƻŦ ǇǊƛǎƻƴŜǊǎΩ ŎƭŀƛƳǎ ǇǊƛƻǊ ǘƻ ǘƘŜ ŦƛƭƛƴƎ ƻŦ ŀƴ ŀƴǎǿŜǊΦ  The 

Sixth Circuit went above and beyond the PLRA and the usual rules for the sufficiency of a complaint in 

dismissing prisoner litigation.  The Supreme Court stated that the SixǘƘ /ƛǊŎǳƛǘΩǎ ŘŜŎƛǎƛƻƴǎ ǿŜǊŜ ōŀǎŜŘ ƻƴ 

policy considerations that were outside the bounds of the judicial role.  The court also noted that the 

exhaustion requirements were not required to state a claim under 42 U.S.C. § 1983.  Jones v. Bock, 2007 

WL 135890 (Jan. 22, 2007).  The unanimous decision was written by Chief Justice Roberts. 

The Supreme Court decision reviewed 3 separate cases in which the Sixth Circuit completely dismissed 

cases filed by prisoners.  In one, an injured prisoner was forced to work at a job that aggravated his 

injuries, even though prison officials who assigned him to the job knew of his injuries.  In a second case, 

an inmate was denied surgery that could provide pain relief by prison officials who viewed the surgery 

as cosmetic.  In the third case, a black inmate alleged that his punishment for assaulting a guard was 

more severe than the punishment for the same infraction allotted to two white prisoners. 

The first procedural issue addressed by the court is whether the complaint must plead and prove in the 

complaint that administrative remedies had been exhausted.  The plaintiff had in fact exhausted his 

administrative remedies, but he did not attach copies of the grievance forms to the complaint or 

describe the proceedings with specificity.  ¢ƘŜ {ǳǇǊŜƳŜ /ƻǳǊǘ ƘŜƭŘ ǘƘŀǘ ǘƘŜ {ƛȄǘƘ /ƛǊŎǳƛǘΩǎ ŘƛǎƳƛǎǎŀƭ ǿŀǎ 

unwarranted.  The Court acknowledged that the PLRA intended to reduce prisoner litigation by making 

exhaustion mandatory, but the Court agreed with the majority of circuit courts that prisoners simply had 

to include a short and plain statement of the claim in the complaint, as required by the federal rules.  

¢ƘŜ /ƻǳǊǘ ǎǘŀǘŜŘΥ ά¢ƘŜ t[w! ƛǘǎŜƭŦ ƛǎ ƴƻǘ ŀ ǎƻǳǊŎŜ ƻŦ ŀ ǇǊƛǎƻƴŜǊΩǎ ŎƭŀƛƳΤ ŎƭŀƛƳǎ ŎƻǾŜǊŜŘ ōȅ ǘƘŜ t[w! ŀǊŜ 

typically brought under 42 ¦Φ{Φ/Φ Ϡ мфуоΣ ǿƘƛŎƘ ŘƻŜǎ ƴƻǘ ǊŜǉǳƛǊŜ ŜȄƘŀǳǎǘƛƻƴ ŀǘ ŀƭƭΦέ  The Court explained 

that the usual practice is that exhaustion is an affirmative defense and not a heightened pleading 

standard.  ¢ƘŜ /ƻǳǊǘ ŜƳǇƘŀǎƛȊŜŘ ǘƘŀǘ άŎƻǳǊǘǎ ǎƘƻǳƭŘ ƎŜƴŜǊŀƭƭȅ ƴƻǘ ŘŜǇŀǊǘ ŦǊƻƳ the usual practice under 

ǘƘŜ CŜŘŜǊŀƭ wǳƭŜǎ ƻƴ ǘƘŜ ōŀǎƛǎ ƻŦ ǇŜǊŎŜƛǾŜŘ ǇƻƭƛŎȅ ŎƻƴŎŜǊƴǎΦέ  The Court refused to imply this heightened 

ǎǘŀƴŘŀǊŘ ōŀǎŜŘ ƻƴ ƻǘƘŜǊ ǇǊƻŎŜŘǳǊŀƭ ǊŜǉǳƛǊŜƳŜƴǘǎ ƛƴ ǘƘŜ t[w!Σ ƴƻǘƛƴƎ ǘƘŀǘ άǿƘŜƴ /ƻƴƎǊŜǎǎ ƳŜŀƴǘ ǘƻ 

depart from the usual procedǳǊŀƭ ǊŜǉǳƛǊŜƳŜƴǘǎΣ ƛǘ ŘƛŘ ǎƻ ŜȄǇǊŜǎǎƭȅΦέ  The Court found that the 

ƛƳǇƻǎƛǘƛƻƴ ƻŦ ŀ ǇƭŜŀŘƛƴƎ ǊŜǉǳƛǊŜƳŜƴǘ άŎŀƴƴƻǘ ŦŀƛǊƭȅ ōŜ ǾƛŜǿŜŘ ŀǎ ŀƴ ƛƴǘŜǊǇǊŜǘŀǘƛƻƴ ƻŦ ǘƘŜ t[w!Σέ ŀƴŘ 

ŎƛǘŜŘ WǳǎǘƛŎŜ CǊŀƴƪŦǳǊǘŜǊ ŦƻǊ ǘƘŜ ǇǊƻǇƻǎƛǘƛƻƴ ǘƘŀǘ άǘƘŜ ƧǳŘƎŜΩǎ Ƨƻō ƛǎ ǘƻ ŎƻƴǎǘǊǳŜ ǘƘŜ ǎtatute-not to make 

ƛǘ ōŜǘǘŜǊΦέ 

The second procedural issue was whether the suits should be dismissed on the grounds that the 

administrative grievances did not identify each and every defendant who was later sued.  Once again 

the Supreme Court held that the {ƛȄǘƘ /ƛǊŎǳƛǘΩǎ ƧǳŘƛŎƛŀƭƭȅ ŎǊŜŀǘŜŘ ǊǳƭŜ ǘƘŀǘ ǇǊƛǎƻƴŜǊǎ ƴŀƳŜ ŀƭƭ ŘŜŦŜƴŘŀƴǘǎ 

ƛƴ ǘƘŜƛǊ ƎǊƛŜǾŀƴŎŜ άƭŀŎƪǎ ŀ ǘŜȄǘǳŀƭ ōŀǎƛǎ ƛƴ ǘƘŜ t[w!Φέ  ¢ƘŜ /ƻǳǊǘ ƘŜƭŘ ǘƘŀǘ άŜȄƘŀǳǎǘƛƻƴ ƛǎ ƴƻǘ per 

seinadequate simply because an individual later sued was not named in the grievaƴŎŜǎΦέ  
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The third issue was whether the Sixth Circuit improperly dismissed an entire suit when only some but 

not all claims were fully exhausted.  The Supreme Court noted that the Sixth Circuit did have some 

textual support for its dismissal in the PLRA, wƘƛŎƘ ǎǘŀǘŜǎ ǘƘŀǘ άƴƻ ŀŎǘƛƻƴ ǎƘŀƭƭ ōŜ ōǊƻǳƎƘǘέ ǳƴƭŜǎǎ 

administrative procedures are exhausted.  IƻǿŜǾŜǊΣ ƛƴ ƻǘƘŜǊ ŎƻƴǘŜȄǘǎΣ άǎǘŀǘǳǘƻǊȅ ǊŜŦŜǊŜƴŎŜǎ ǘƻ ŀƴ 

ΨŀŎǘƛƻƴΩ ƘŀǾŜ ƴƻǘ ǘȅǇƛŎŀƭƭȅ ōŜŜƴ ǊŜŀŘ ǘƻ ƳŜŀƴ ǘƘŀǘ ŜǾŜǊȅ ŎƭŀƛƳ ƛƴŎƭǳŘŜŘ ƛƴ ǘƘŜ ŀŎǘƛƻƴ Ƴǳǎǘ ƳŜŜǘ ǘƘŜ 

pertiƴŜƴǘ ǊŜǉǳƛǊŜƳŜƴǘ ōŜŦƻǊŜ ǘƘŜ ΨŀŎǘƛƻƴΩ Ƴŀȅ ǇǊƻŎŜŜŘΦέ  The Court rejected the policy considerations 

that dismissal would reduce the burden of prisoner litigation on the courts.  The Court noted that the 

complete dismissal of a case in which not all claims were exhausted would only lead to repeated filing of 

claims or the filing of various claims in separate suits.  ¢ƘŜ /ƻǳǊǘ ǎǘŀǘŜŘΥ άǘƘŜ ŘŜōŀǘŜ ŀōƻǳǘ 

consequences is close enough that there is no clear reason to depart from the more typical claim-by-

claim approŀŎƘΦέ  

While the Supreme Court went out of its way to indicate support for the closing of the court house 

doors to prisoners who did not exhaust administrative remedies as required by the PLRA, the Court 

nevertheless refused to allow the Sixth Circuit to go above and beyond statutory requirements and 

ordinary federal procedure in the pursuit of reducing prisoner litigation.  
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Dt. Ct. Abstains from hearing Foster Care case 

The federal district court in Nebraska has dismissed entirely a case seeking systemic changes in the 

bŜōǊŀǎƪŀ ŦƻǎǘŜǊ ŎŀǊŜ ǇǊƻƎǊŀƳΣ ŎƘƻƻǎƛƴƎ ǘƻ ŀōǎǘŀƛƴ ŦǊƻƳ ƘŜŀǊƛƴƎ ǇƭŀƛƴǘƛŦŦǎΩ ŎƭŀƛƳǎ ǳƴŘŜǊ Younger v. 

Harris, 401 U.S. 37 (1971).   Although the court decided that Youngerabstention was warranted, the 

court addressed the validity of some (but ƴƻǘ ŀƭƭύ ƻŦ ǇƭŀƛƴǘƛŦŦǎΩ ŎƭŀƛƳǎΣ ǊǳƭƛƴƎ ǘƘŀǘ ǎƻƳŜ ǿŜǊŜ ǾŀƭƛŘ ŀƴŘ 

other claims were not.  The court specifically found that plaintiffs had an enforceable cause of action 

regarding their Early and Periodic Screening Diagnosis and Treatment (EPSDT) claims under Medicaid.  

Nevertheless, the entire case has been dismissed on Younger abstention grounds.  Carson P. v. 

Heineman, 2007 WL 172482 (D. Neb. Jan. 19, 2007).  The federal judge, Richard G. Kopf, was appointed 

by Bush I. 

Procedurally, the district court issuŜŘ ŀ ǾŜǊȅ ǎƘƻǊǘ ŘŜŎƛǎƛƻƴ ŀŘƻǇǘƛƴƎ ƛƴ ǘƻǘŀƭ ǘƘŜ aŀƎƛǎǘǊŀǘŜ WǳŘƎŜΩǎ 

lengthy (and poorly written) Report and Recommendations.  The crux of the decision is 

the Younger abstention discussion.  While everything else in the opinion is really just dicta, the case 

denies class certification, holds some of the plaintiffs have standing, questions the standing of the next 

friends who filed on behalf of the foster children, rules that the foster care statutory provisions are not 

enforceable under 42 U.S.C. § 1983, and holds that the EPSDT claims under Medicaid are enforceable via 

§ 1983.  ¢ƘŜ ŎƻǳǊǘ ŎƻƳǇƭŜǘŜƭȅ ƛƎƴƻǊŜŘ ǘƘŜ ǇƭŀƛƴǘƛŦŦǎΩ ŎƭŀƛƳ ǘƘŀǘ ǘƘŜȅ ŀǊŜ ƛƴǘŜƴŘŜŘ ǘƘƛǊŘ-party 

beneficiaries of Title IV-E and Title IV-B State Plan contracts entered into between the State and the 

United States Government and were deprived of rights and benefits owed to them under those 

contracts. 

¢ƘŜ ŎƻǳǊǘΩǎ ŀōǎǘŜƴǘƛƻƴ ŘƛǎŎǳǎǎƛƻƴ ōŜƎƛƴǎ ōȅ ƴƻǘƛƴƎ ǘƘŀǘ ǘƘŜ ŦƻǎǘŜǊ ŎƘƛƭŘǊŜƴ ǿŜǊŜ ƛƴ ǎǘŀǘŜ ŎǳǎǘƻŘȅΣ 

pursuant to ongoing jurisdiction of the Nebraska juvenile court system.  The court chided the plaintiffs 

for merely requesting general declaratory and injunctive relief.  ¢ƘŜ ŎƻǳǊǘ ǎǘŀǘŜŘΥ άǘƘŜ ǇƭŀƛƴǘƛŦŦǎΩ ŀǊǘŦǳƭ 

pleading and lack of specificity should not serve to circumvent the principles of comity protected 

by YoungerŀōǎǘŜƴǘƛƻƴΤ ǘƘŀǘ ƛǎΣ ǘƘŜ ǇƭŀƛƴǘƛŦŦǎΩ ŦŀƛƭǳǊŜ ǘƻ ƛŘŜƴǘƛŦȅ ǘƘŜ ǎǇŜŎƛŦƛŎ ǊŜƭƛŜŦ ǊŜǉǳŜǎǘŜŘ ǎƘƻǳƭŘ ƴƻǘ 

ŀǎǎƛǎǘ ǘƘŜƳ ƛƴ ŘŜŦŜŀǘƛƴƎ ŘŜŦŜƴŘŀƴǘǎΩ Ƴƻǘƛƻƴ ǘƻ ŘƛǎƳƛǎǎ ƻƴ ǘƘŜ ōŀǎƛǎ ƻŦ Younger ŀōǎǘŜƴǘƛƻƴΦέ  The court 

extrapolated the specifics of an injunction that would remedy the violations alleged in the complaint, 

e.g. limits on the use of emergency shelters (not meant for children), segregation of dangerous children 

from other foster children, and provision of basic health services.  The court concluded ǘƘŀǘ άǘƘŜ 

plaintiffs are seeking relief that would interfere with the ongoing state dependency proceedings by 

placing decisions that are now in the hands of the state courts under the direction of the federal district 

ŎƻǳǊǘΦέ  The court relied heavily on decisions from the Tenth and Eleventh Circuits that had similarly 

found Younger abstention warranted in cases involving systemic changes to foster care programs.  31 

Foster Children v. Bush, 329 F.3d 1255, 1278-79 (11th Cir. 2003); J.B. ex rel. Hart v. Valdez, 186 F.3d 

1280, 1291-92 (10th Cir. 1999).  The court cited but did not acknowledge the contrary holding 

in LaShawn A. by Moore v. Kelly, 990 F.3d 1319 (D.C. Cir. 1993).  

tǊƛƻǊ ǘƻ ŘŜŎƛŘƛƴƎ ǘƻ ŀōǎǘŀƛƴΣ ǘƘŜ ŎƻǳǊǘ ŘŜƴƛŜŘ ǇƭŀƛƴǘƛŦŦǎΩ Ƴƻǘƛƻƴ ŦƻǊ Ŏƭŀǎǎ ŎŜǊǘƛŦication.  The decision on 

Ŏƭŀǎǎ ŎŜǊǘƛŦƛŎŀǘƛƻƴ ŦƻƭƭƻǿŜŘ ǘƘŜ ǊŜŀǎƻƴƛƴƎ ƛƴ ǘƘŜ 9ƛƎƘǘƘ /ƛǊŎǳƛǘΩǎ ŘŜŎƛǎƛƻƴ ƛƴ Elizabeth M. v. Montenez, 458 

F.3d 779 (8th Cir. 2006)(written up on the listserv ς feel free to look on the NSCLC website if you missed 
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it).  Elizabeth M. denied class certification to female residents of state psychiatric hospitals who had 

suffered sexual abuse.  In Elizabeth M., the court of appeals held that the case required an individualized 

inquiry as to whether an employee of the facility violateŘ ǘƘŜ ǊŜǎƛŘŜƴǘΩǎ ǎǳōǎǘŀƴǘƛǾŜ ŘǳŜ ǇǊƻŎŜǎǎ ǊƛƎƘǘ ǘƻ 

safety.  ¢ƘŜ 9ƛƎƘǘƘ /ƛǊŎǳƛǘ ǎǘŀǘŜŘΥ ά¢ƘŜ ǇǊŜǎŜƴŎŜ ƻŦ ŀ ŎƻƳƳƻƴ ƭŜƎŀƭ ǘƘŜƻǊȅ ŘƻŜǎ ƴƻǘ ŜǎǘŀōƭƛǎƘ ǘȅǇƛŎŀƭƛǘȅ 

ǿƘŜƴ ǇǊƻƻŦ ƻŦ ŀ Ǿƛƻƭŀǘƛƻƴ ǊŜǉǳƛǊŜǎ ƛƴŘƛǾƛŘǳŀƭƛȊŜŘ ƛƴǉǳƛǊȅΦέ  The district court in Carson P.cited Elizabeth 

MΦ ƛƴ ƛǘǎ ŎƻƴŎƭǳǎƛƻƴ ǘƘŀǘΥ ά¢ƘŜ ǇƭŀƛƴǘƛŦŦǎΩ ŀƭƭŜƎŀǘƛƻƴ ƻŦ ΨǎȅǎǘŜƳƛŎΩ Ǿƛƻƭŀǘƛƻƴǎ ŘƻŜǎ ƴƻǘ ŎǊŜŀǘŜ ŀ ŎƻƳƳƻƴ 

issue of fact within this purported class.  ²ƘŜƴ ǘƘŜ ǊŜǎƻƭǳǘƛƻƴ ƻŦ ŀ ΨŎƻƳƳƻƴΩ ƭŜƎŀƭ ƛǎǎǳŜ ƛǎ ŘŜǇŜƴŘŜƴǘ ƻƴ 

factual determinations that will be different for each putative class plaintiff, a common issue of law does 

ƴƻǘ ŜȄƛǎǘ ŦƻǊ ǘƘŜ ǇǳǊǇƻǎŜǎ ƻŦ wǳƭŜ ноόŀύόнύΦέ  The Carson P. court similarly relied onElizabeth M. in ruling 

that the class did not meet the typicality requirement for class certification.  

The court dismissed the claims for injunctive and declaratory relief of two plaintiffs who were over 18 

years of age, holding that their claims were moot, since they could never be readmitted to foster care.  

The court held that the remaining plaintiffs did have standing to bring claims of inadequate placements 

and care, even if their current placements were adequate.  The court found that they had a future risk of 

ƛƴƧǳǊȅ ŦǊƻƳ ǘƘŜ ǎǘŀǘŜΩǎ ƻƴƎƻƛƴƎ ǇƻƭƛŎƛŜǎΦ   The court left as an open question whether the next friends 

had standing to represent the foster children.  The court noted the difficulty of finding adults to bring 

claims on behalf of foster children.  ̧ ŜǘΣ ǘƘŜ ŎƻǳǊǘ ŦƻǳƴŘ ǘƘŀǘ άǘƘŜ ƴŜȄǘ ŦǊƛŜƴŘǎ ŜȄǇŜƴŘŜŘ ƭƛǘǘƭŜΣ ƛŦ ŀƴȅΣ 

effort to seek out sources and discover the current circumstances or the potential risk of harm faced by 

ǘƘŜƛǊ ŀǎǎƛƎƴŜŘ ƴŀƳŜŘ ǇƭŀƛƴǘƛŦŦΦέ  The court held that if abstention is not required, the named next friends 

could move to be appointed, providing evidence that they met the applicable standards for 

appointment. 

CƻƭƭƻǿƛƴƎ ǘƘŜ ŎƻǳǊǘΩǎ ŘŜŎƛǎƛƻƴ ǘƻ ƛƴǾƻƪŜ Younger abstention, the court evaluated whether plaintiffs had 

a cause of action under 42 U.S.C. § 1983 to enforce the foster care statutory provisions and the EPSDT 

requirements in the Medicaid statute.  The court held that various provisions of the Adoption Assistance 

and Child Welfare Act of 1980 (AACWA) did not confer enforceable rights.  The court noted that the 

plaintiffs alleged violations of 42 U.S.C. § 671(a)(15), which was found unenforceable in Suter v. Artist 

M., 503 U.S. 347, 359 (1992).  ¢ƘŜ ŎƻǳǊǘ ŀŎƪƴƻǿƭŜŘƎŜŘ ǘƘŀǘ /ƻƴƎǊŜǎǎ ŜƴŀŎǘŜŘ ǘƘŜ ά{ǳǘŜǊ ŦƛȄέ ƛƴ ǊŜǎǇƻƴǎŜ 

to that decision.  42 U.S.C. § 1320a-2.  The court noted that the Suter fix explicitly did not alter the 

holding thŀǘ Ϡ стмόŀύόмрύ ǿŀǎ ǳƴŜƴŦƻǊŎŜŀōƭŜΣ ŀƴŘ ǎǘŀǘŜŘΥ άƳƻǎǘ ŎƻǳǊǘǎ ƘƻƭŘ ǘƘŀǘ ƛŦ Ϡ монлŀ-2 effectively 

overruled anything in Suter, it overruled only that portion of the opinion identifying and allowing a court 

ǘƻ ǊŜƭȅ ŜȄŎƭǳǎƛǾŜƭȅ ƻƴ ǘƘŜ ΨǎǘŀǘŜ ǇƭŀƴΩ ŎǊƛǘŜǊƛŀ ƛƴ ŘŜǘŜǊƳƛƴƛƴƎ ǘƘŜ ŜȄƛǎǘŜƴŎŜ ƻŦ ŀ ŦŜŘŜǊŀƭ ǊƛƎƘǘΦέ  The court 

ƘŜƭŘ ǘƘŀǘ Ϡ стмόŀύόмрύ ƛǎ άǾŀƎǳŜ ŀƴŘ ŀƳƻǊǇƘƻǳǎέ ŀƴŘ ǘƘŜǊŜŦƻǊŜ ŎƻƴŦŜǊǎ ƴƻ ƛƴŘƛǾƛŘǳŀƭ ǊƛƎƘǘǎΦ  The court 

similarly held that other provisions of the AACWA were vague and amorphous, with an aggregate focus, 

not intended to benefit individuals nor to create federal rights.  

The court cursorily held that the EPSDT provisions of the Medicaid Act did confer enforceable rights, as 

ƳŀƴŘŀǘŜŘ ōȅ ǘƘŜ 9ƛƎƘǘƘ /ƛǊŎǳƛǘΩǎ ŘŜŎƛǎƛƻƴ ƛƴ Pediatric Specialty Care, Inc. v. Arkansas Dept. of Human 

Services, 443 F.3d 1005, 1016 (8th Cir. 2006).  Nevertheless, this claim has been subsumed in the 

dismissal of the case under the Younger abstention doctrine. 
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Fourth Circuit Holds that ERISA Preempts Maryland's health care law  

In Retail Industry Leaders Ass'n v. Fielder, No. 06-1840, 475 F.3d 180 (Jan. 17, 2007), the Fourth Circuit 

held that Maryland's Fair Share Health Care Fund Act (Fair Share Act) was preempted by ERISA. 

 This Act requires employers with 10,000 or more Maryland workers to spend a percentage of their total 

payrolls on employees' health insurance costs, or pay the state the amount their spending falls short.  

The bill was crafted to cover only Wal-Mart, based on the perception that Wal-Mart provided such sub-

standard benefits that many employees were required to depend on SCHIP and Medicaid.   

 

The Plaintiff argued that the law was preempted by the Employment Retirement Income Security Act of 

1974 (ERISA) and that it violated the Equal Protection Clause of the 14th Amendment.  ERISA expressly 

preempts any state law that "relates to" any employee benefit plan covered by ERISA.  The Court held 

that the Fair Share Act was sufficiently connected to ERISA plans to fall under the preemption provision.  

The Fair Share Act essentially required employers to structure their ERISA healthcare benefit plans to 

meet the minimum spending threshold, the Court reasoned, thus falling squarely under the prohibition 

of state mandates on how employers structure ERISA plans.   

 

The Court did not consider the Equal Protection claim. 

 

The majority also found that the plaintiff had standing, as Wal-Mart is a member of the association and 

injury to Wal-Mart was "certainly impending." 

 

The dissenting judge would have held that the Fair Share Act actually forces employers to make a choice 

that impacts an employee benefit plan - the employer could choose to pay the state. 

  



 
©National Senior Citizens Law Center  Court Decisions from 2007   |   21 

3d Cir. Upholds ADA in Public Education  

The Court of Appeals for the Third Circuit agreed with three other courts of appeals that Congressional 

abrogation of sovereign immunity in Title II of the Americans with Disabilities Act (ADA) was valid with 

respect to public education.  The case had a most tortured history, and much of the decision focuses on 

the sanctions that were issued by the district court against the plaintiff and her attorneys for failing to 

ŘƛǎŎƭƻǎŜ ǊŜŎƻǊŘǎ ƻŦ ǘƘŜ ǎǘǳŘŜƴǘΩǎ ŘǊǳƎ ŀōǳǎŜ ǇǊƻōƭŜƳΦ  Nevertheless, the case does clarify that the 

relevant date for Title II inquiry is the date at which the discrimination allegedly occurred, not the date 

of the filing of suit, and the decision is significant for holding that Congress was within the scope of its 

powers under section 5 of the 14th Amendment in passing Title II of the ADA as applied to public 

education. Bowers ǾΦ bŀǘƛƻƴŀƭ /ƻƭƭŜƎƛŀǘŜ !ǘƘƭŜǘƛŎ !ǎǎΩƴ, 2007 WL 270098 (3d Cir. Feb. 1, 2007). 

The case concerns a student with learning disabilities who was a star high school football player.  He was 

in the process of being recruited by many universities, including the University of Iowa, until he was 

designated as a nonqualifier by the NCAA due to his taking special education classes and an untimed SAT 

exam.  Because he was designated as a nonqualifier, he was not able to play Division I or II football in 

college.  To make a long story short, he subsequently developed a drug problem and eventually died 

from an overdose.  His mother assumed the role of plaintiff after his death.  The University of Iowa is 

one of the defendants. 

The district court not only sanctioned the mother and her attorneys for failure to supply discovery 

ƛƴŦƻǊƳŀǘƛƻƴ ǊŜƎŀǊŘƛƴƎ ƘŜǊ ǎƻƴΩǎ ŘǊǳƎ ŀōǳǎŜΣ ōǳǘ ŦǳǊǘƘŜǊ ŎƻƴŎƭǳŘŜŘ ǘƘŀǘ ǘƘŜ ŘŜŦŜƴŘŀƴǘǎ ǿŜǊŜ ŜƴǘƛǘƭŜŘ ǘƻ 

ǎǳƳƳŀǊȅ ƧǳŘƎƳŜƴǘ ōŜŎŀǳǎŜ ǘƘŜ ŘǊǳƎ ŀōǳǎŜ ǇǊŜŎƭǳŘŜŘ ǘƘŜ ǎƻƴΩǎ ǇŀǊǘƛŎƛǇŀǘƛƻƴ ƛƴ ƛƴǘŜǊŎƻƭƭŜƎƛŀǘŜ ŀǘƘƭŜtics 

at all relevant times.  The appellate court reversed.  The Court of Appeals noted that the evidence 

showed that the son developed a drug problem after he was found to be unqualified and after the 

schools stopped recruiting him.  The appellate court agǊŜŜŘ ǿƛǘƘ ǘƘŜ ŘƛǎǘǊƛŎǘ ŎƻǳǊǘΩǎ ŘŜŎƛǎƛƻƴ ǘƘŀǘ ǘƘŜ 

mother should be precluded from using information about the drug problem to her advantage, since she 

did not timely disclose the information to defendants.  Yet the appellate court reversed the district 

courǘΩǎ ǎŀƴŎǘƛƻƴ ƻŦ ǇǊŜŎƭǳŘƛƴƎ ƘŜǊ ŦǊƻƳ ƛƴǘǊƻŘǳŎƛƴƎ ŜǾƛŘŜƴŎŜ ƻŦ ǘƘŜ ǎƻƴΩǎ ŘŜǇǊŜǎǎƛƻƴΣ ǎƛƴŎŜ ǎƘŜ ƘŀŘ 

revealed this information in discovery in a timely manner.  The appellate court also reversed the finding 

of sanctions against the attorneys, holding that the district court violated the procedural due process 

rights of attorneys by giving the attorneys no notice (until the issuance of the decision) that the court 

was even contemplating entering sanctions directly against the attorneys. 

The University of Iowa argued that it was entitled to Eleventh Amendment immunity from suit under 

Title II.  (The Third Circuit had previously held that a state program that accepts federal funds waives its 

Eleventh Amendment immunity to Rehabilitation Act claims. Koslow v. Commonwealth of Pennsylvania, 

302 F.3d 161 (3d Cir. 2002).  Therefore, the University of Iowa was not immune from suit under the 

Rehabilitation Act under prior Third Circuit precedent.)  The Court of Appeals first evaluated the ties 

between the University of Iowa and the state of Iowa and concluded that the University is an arm of the 

state, entitled to Eleventh Amendment immunity with regard to state law tort claims.  
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However, the circuit court held that Congress validly abrogated Eleventh Amendment immunity under 

Title II of the ADA.  The court cited the Supreme Court decision in Tennessee v. Lane, 541 U.S. 509 

(2004), for the holding that Title II was valid legislation under section 5 of the 14th Amendment as 

applied to access to judicial services.  The Supreme Court established in City of Boerne v. Flores, 521 U.S. 

рлт όмффтύ ǘƘŀǘ ǎŜŎǘƛƻƴ р ƭŜƎƛǎƭŀǘƛƻƴ ƛǎ ǾŀƭƛŘ ƛŦ ƛǘ ŜȄƘƛōƛǘǎ άŀ ŎƻƴƎǊǳŜƴŎŜ ŀƴŘ ǇǊƻǇƻǊǘƛƻƴŀƭƛǘȅ ōŜǘǿŜŜƴ ǘƘŜ 

ƛƴƧǳǊȅ ǘƻ ōŜ ǇǊŜǾŜƴǘŜŘ ƻǊ ǊŜƳŜŘƛŜŘ ŀƴŘ ǘƘŜ ƳŜŀƴǎ ŀŘƻǇǘŜŘ ǘƻ ǘƘŀǘ ŜƴŘΦέ 

The Third Circuit helŘ ǘƘŀǘ ǘƘŜ ¦ƴƛǾŜǊǎƛǘȅΩǎ ǊŜŦǳǎŀƭ ǘƻ ƻŦŦŜǊ ǘƘŜ ǎǘǳŘŜƴǘ ŀ ǎŎƘƻƭŀǊǎƘƛǇ ƻƴ ǘƘŜ ōŀǎƛǎ ǘƘŀǘ ƘŜ 

was not eligible under NCAA standards amounted to exclusion from a program at a public education 

institution because of his learning disability.  The court held that this exclusion did not violate the 

Fourteenth Amendment, because it passed a rational basis test.  Still, the exclusion from participation 

based on a disability would violate Title II.  Therefore, the court reviewed whether the abrogation of 

state sovereign immunity in Title II was congruent and proportional with respect to public education.  

The US Department of Justice had submitted a brief in favor of a finding that Title II was valid as applied 

to public education.  The Third Circuit quoted the DOJ brief ŀƴŘ ǎǘŀǘŜŘΥ ά²Ŝ ŀƎǊŜŜ ǿƛǘƘ ǘƘŜ ¦ƴƛǘŜŘ 

{ǘŀǘŜǎ ǘƘŀǘ Ψώŀϐǎ ŀǇǇƭƛŜŘ ǘƻ ŜŘǳŎŀǘƛƻƴΣ ¢ƛǘƭŜ LL ƛǎ ŀ ŎƻƴƎǊǳŜƴǘ ŀƴŘ ǇǊƻǇƻǊǘƛƻƴŀƭ ƳŜŀƴǎ ƻŦ ǇǊŜǾŜƴǘƛƴƎ ŀƴŘ 

remedying the unconstitutional discrimination that Congress found to exist both in education and in 

other areas oŦ ƎƻǾŜǊƴƳŜƴǘŀƭ ǎŜǊǾƛŎŜǎΣ Ƴŀƴȅ ƻŦ ǿƘƛŎƘ ƛƳǇƭƛŎŀǘŜ ŦǳƴŘŀƳŜƴǘŀƭ ǊƛƎƘǘǎΦΩέ  The court 

ŎƻƴǘƛƴǳŜŘ ǘƻ ŎƛǘŜ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘΩǎ ōǊƛŜŦ ƛƴ ŦƛƴŘƛƴƎ ǘƘŀǘ ά/ƻƴƎǊŜǎǎ ŜƴŀŎǘŜŘ ¢ƛǘƭŜ LL ŀƎŀƛƴǎǘ ǘƘŜ ōŀŎƪŘǊƻǇ 

of our regrettable national history in educating students with disabiƭƛǘƛŜǎΦέ  The court cited three cases 

from other courts of appeals also holding that Congressional abrogation of sovereign immunity with 

respect to public education was valid.  Toledo v. Sanchez, 454 F.3d 24 (1st Cir. 2006); Constantinev. 

Rectors and Visitors of George Mason, 411 F.3d 474 (4th Cir. 2005); Assoc. for Disabled Americans, Inc. v. 

CƭƻǊƛŘŀ LƴǘΩƭ ¦ƴƛǾΦΣ 405 F.3d 954 (11th Cir. 2005). 
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11th Cir. Commerce Clause case re Endangered Species 

The Court of Appeals for the Eleventh Circuit held that Congress did not exceed its Commerce Clause 

powers in the Endangered Species Act (ESA) by protecting a fish that was so near extinction it existed 

only in very small numbers in just one state.  The suit was brought by the Alabama-Tombigbee Rivers 

Coalition (Coalition), a group of industries and business associations opposed to the designation of the 

Alabama sturgeon as an endangered species.  The primary contention of the suit was that the Fish and 

Wildlife Service (FWS) had violated the ESA when it failed to designate the critical habitat of the 

Alabama sturgeon within two years of listing the fish as an endangered species.  The alternative theory 

advanced by the Coalition was that the regulation of a purely intrastate fish by Congress violated the 

Commerce Clause.  The Eleventh Circuit affirmed the district court decision that had ruled against the 

Coalition on both grounds.  Alabama-Tombigbee Rivers Coalition v. Kempthorne, 2007 WL 414327 (11th 

Cir. February 8, 2007).  The Eleventh Circuit panel consisted of a Bush I appointee, a Clinton appointee, 

and a Carter appointee.   

The business groups argued that the listing of the fish as endangered should be removed due to the 

failure of the FWS to designate the critical habitat in the timeframe required by the ESA.  The court 

stated: 

The Alabama sturgeon is a fish so near extinction that the Service [FWS] withdrew its first attempt to list 

it as endangered because there was then no evidence that the species still existed.  Four thousand man 

hours of fishing effort on the rivers produced a total of five Alabama sturgeon.  Requiring the Service 

[FWS] to re-start the listing process now could condemn the Alabama sturgeon to extinction.  That result 

probably would not bring tears to the collective eyes of the Coalition, but it not one to which the group 

is entitled.  The Endangered Species Act does not require that a species be destroyed in order to 

preserve a part of the process meant to save it. 

¢ƘŜ ŎƻǳǊǘ ŎƻƳǇƭŜǘŜƭȅ ǊŜƧŜŎǘŜŘ ǘƘŜ /ƻŀƭƛǘƛƻƴΩǎ /ƻƳƳŜǊŎŜ /ƭŀǳǎŜ ŎƘŀƭƭŜƴƎŜΦ  The court noted that three 

other circuits had also upheld the constitutionality of Congress authorizing the FWS to list a purely 

intrastate species as endangered under the ESA.  GDF Realty Invs. v. Norton, 326 F.3d 622 (5th Cir. 

2003); Rancho Viejo, LLC v. Norton, 323 F.3d 1062 (D.C. Cir. 2003); Gibbs v. Babbitt, 215 F.3d 483 (4th 

Cir. 2000).  The court stated that no circuit had held to the contrary.  

¢ƘŜ 9ƭŜǾŜƴǘƘ /ƛǊŎǳƛǘΩǎ ŘŜŎƛǎƛƻƴ ǉǳƻǘŜǎ ƘŜŀǾƛƭȅ ŦǊƻƳ ǘƘŜ {ǳǇǊŜƳŜ /ƻǳǊǘΩǎ ŘŜŎƛǎƛƻƴ ƛƴ Gonzales v. Raich, 

545 U.S. 1 (2005), a case in which the Supreme Court upheld the constitutionality under the Commerce 

Clause of a federal law criminalizing the manufacture, distribution, and possession of marijuana to 

intrastate growers and users of marijuana for medicinal purposes.  The Raich decision was written by 

Justice Stevens.  WǳǎǘƛŎŜ {Ŏŀƭƛŀ ŎƻƴŎǳǊǊŜŘΣ ŀƴŘ WǳǎǘƛŎŜǎ hΩ/ƻƴƴƻǊΣ wŜƘƴǉǳƛǎǘ ŀƴŘ ¢ƘƻƳŀǎ ŘƛǎǎŜƴǘŜŘΦ  

While the other three circuits upholding the listing of a purely intrastate species as endangered under 

the ESA preceded Raich, the Eleventh Circuit decision bolsters this conclusion with multiple quotes 

from Raich.  For instance, the Eleventh Circuit quotes Raich ƛƴ ǎǘŀǘƛƴƎΥ άLŦ ǘƘŜ ǇǊƻŎŜǎǎ ƻŦ ƭƛǎǘƛƴƎ 

ŜƴŘŀƴƎŜǊŜŘ ǎǇŜŎƛŜǎ Χ ƛǎ Ψŀƴ ŜǎǎŜƴǘƛŀƭ ǇŀǊǘ ƻŦ ŀ ƭŀǊƎŜǊ ǊŜƎǳƭŀǘƛƻƴ ƻŦ ŜŎƻƴƻƳƛŎ ŀŎǘƛǾƛǘȅΣΩ ǘƘŜƴ ǿƘŜǘƘŜǊ ǘƘŀǘ 
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ǇǊƻŎŜǎǎ ΨŜƴǎƴŀǊŜǎ ǎƻƳŜ ǇǳǊŜƭȅ ƛƴǘǊŀǎǘŀǘŜ ŀŎǘƛǾƛǘȅ ƛǎ ƻŦ ƴƻ ƳƻƳŜƴǘΦΩ  When Congress can and has 

ǊŜƎǳƭŀǘŜŘ ŀ Ŏƭŀǎǎ ƻŦ ŀŎǘƛǾƛǘƛŜǎΣ ǿŜ ΨƘŀǾŜ ƴƻ ǇƻǿŜǊ ǘƻ ŜȄŎƛǎŜΣ ŀǎ ǘǊƛǾƛŀƭΣ ƛƴŘƛǾƛŘǳŀƭ ƛƴǎǘŀƴŎŜǎ ƻŦ ǘƘŜ ŎƭŀǎǎΦΩέ  

The Eleventh Circuit noted that the interstate economic impact of the protection of endangered species 

is many billions of dollars.  The court observed that many industries, including pharmaceuticals, 

agriculture, fishing, hunting and wildlife tourism, fundamentally depend on a diverse stock of wildlife, 

and the court concluded that the ESA is designed to safeguard that stock.  Quoting Raich, the Eleventh 

/ƛǊŎǳƛǘ ƘŜƭŘΥ άWǳǎǘ ŀǎ ƛǘ ƛǎ ŀǇǇŀǊŜƴǘ ǘƘŀǘ ǘƘŜ ΨŎƻƳǇǊŜƘŜƴǎƛǾŜ ǎŎƘŜƳŜΩ ƻŦ ǎǇŜŎƛŜǎ ǇǊƻǘŜŎǘƛƻƴ ŎƻƴǘŀƛƴŜŘ ƛƴ 

the Endangered Species Act has a substantial effect on interstate commerce, it is clear that the listing 

ǇǊƻŎŜǎǎ ƛǎ Ψŀƴ ŜǎǎŜƴǘƛŀƭ ǇŀǊǘΩ ƻŦ ǘƘŀǘ ΨƭŀǊƎŜǊ ǊŜƎǳƭŀǘƛƻƴ ƻŦ ŜŎƻƴƻƳƛŎ ŀŎǘƛǾƛǘȅΦΩέ  The court concluded that 

the protection of all endangered species, regaǊŘƭŜǎǎ ƻŦ ǘƘŜƛǊ ƎŜƻƎǊŀǇƘƛŎ ǊŀƴƎŜΣ ǿŀǎ ŀ άǊŀǘƛƻƴŀƭ ŘŜŎƛǎƛƻƴ 

Χ ǿƛǘƘƛƴ /ƻƴƎǊŜǎǎΩ ŀǳǘƘƻǊƛǘȅ ǘƻ ƳŀƪŜΦέ 
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2d Cir. Consent Decree Interpretation Case  

The Second Circuit held, in a 2:1 decision, that the plain meaning of a consent decree did not bar the 

state from changing its law and thereby changing its treatment of the plaintiffs.  The case involved a 

ǇǊƻŎŜŘǳǊŀƭ ŘǳŜ ǇǊƻŎŜǎǎ ŎƘŀƭƭŜƴƎŜ ǘƻ bŜǿ ¸ƻǊƪΩǎ {ŜȄ hŦŦŜƴŘŜǊ wŜƎƛǎǘǊŀǘƛƻƴ !Ŏǘ ŦƻŎǳǎƛƴƎ ƻƴ ǘƘŜ ƭŀŎƪ ƻŦ 

any procedures for hearings.  The consent decree explicitly set forth the number of years offenders were 

subjected to a registration requirement.  New York subsequently changed its statute to lengthen the 

time offenders had to comply with the registration requirement.  The Second Circuit held that while 

agreeing to tƘŜ ŎƻƴǎŜƴǘ ŘŜŎǊŜŜΣ ǘƘŜ {ǘŀǘŜ ƘŀŘ ƴƻǘ ƛƴǘŜƴŘŜŘ ǘƻ ǎǳǊǊŜƴŘŜǊ ƛǘǎ άƛƴƘŜǊŜƴǘ ŀǳǘƘƻǊƛǘȅ Χǘƻ 

ƳƻŘƛŦȅ ǎǘŀǘŜ ǎǘŀǘǳǘƻǊȅ ƭŀǿΦέ  Doe v. Pataki, 2007 WL 705031 (2d Cir. March 8, 2007).  The two judges in 

the majority were appointed by Carter and Clinton.  The dissenting judge was appointed by Clinton. 

The majority acknowledged that the change in the length of time for registration conflicted with the 

ŎƻƴǎŜƴǘ ŘŜŎǊŜŜΩǎ ǊŜǉǳƛǊŜƳŜƴǘΦ  ¢ƘŜ ƳŀƧƻǊƛǘȅ ǎǘŀǘŜŘΥ άǘƘŜǊŜ ƛǎ ƴƻ ŘƛǎǇǳǘŜ ŀǎ ǘƻ ǘƘŜ ƳŜŀƴƛƴƎ ƻŦ ǘƘŜ ǿƻǊŘǎ 

in [the consent decree], e.g. ΨǘŜƴ ȅŜŀǊǎΩ ƳŜŀƴǎ ΨǘŜƴ ȅŜŀǊǎΦΩέ  However, the court found that more 

ƛƳǇƻǊǘŀƴǘ ǘƘŀƴ ǘƘŜ ǿƻǊŘǎ ƛƴ ǘƘŜ ŘŜŎǊŜŜ ƛǎ άǿƘŜǘƘŜǊ ǘƘŜ ǇŀǊǘƛŜǎ ƛƴǘŜƴŘŜŘ ǘƻ ǇƭŀŎŜ ǘƘƻǎŜ ǿƻǊŘǎ ƛƴ ǘƘŜ 

agreement as part of a resolution of disputed matters for which the parties had bargained, or only to 

illustrate the provisions of then-ŜȄƛǎǘƛƴƎ ǎǘŀǘŜ ƭŀǿΦέ  The court observed that the duration of registration 

requirement was not challenged in any claim in the lawsuit.  The court next held that there was no 

άƻōƧŜŎǘƛǾŜ ŜǾƛŘŜƴŎŜέ that the duration requirement was the subject of bargaining between the parties.  

tƭŀƛƴǘƛŦŦǎΩ ŎƻǳƴǎŜƭ ŀǊƎǳŜŘ ǘƘŀǘ ƛǘ ǿŀǎ ŀ άƪŜȅ ǇŀǊǘ ƻŦ ǘƘŜ ǇŀǊǘƛŜǎΩ ōŀǊƎŀƛƴΣέ ǘƘƻǳƎƘ ƘŜ ŎƻƴŎŜŘŜŘ ǘƘŀǘ ƛǘ ƘŀŘ 

ƴƻǘ ōŜŜƴ άōŀǊƎŀƛƴŜŘ ƻǾŜǊΦέ  ¢ƘŜ ŎƻǳǊǘ ǊŜƧŜŎǘŜŘ ǇƭŀƛƴǘƛŦŦǎΩ ŀǊƎǳƳŜƴǘΣ ŎƛǘƛƴƎ άǘǊŀŘƛǘƛƻƴŀƭ ŎƻƴŎŜǊƴǎ 

ǊŜƎŀǊŘƛƴƎ ŀ ŦŜŘŜǊŀƭ ŎƻǳǊǘΩǎ ŀǳǘƘƻǊƛǘȅ ǘƻ ǊŜǎǘǊƛŎǘ ŀ ǎǘŀǘŜΩǎ ƛƴƘŜǊŜƴǘ ǇƻǿŜǊǎΦέ  While the court conceded 

that a state could agree in a consent decree not to alter a provision of then-ŜȄƛǎǘƛƴƎ ǎǘŀǘŜ ƭŀǿΣ άǇǊƻǇŜǊ 

regard for state authority requires a federal court to have a clear indication that a state has intended to 

ǎǳǊǊŜƴŘŜǊ ƛǘǎ ƴƻǊƳŀƭ ŀǳǘƘƻǊƛǘȅ ǘƻ ŀƳŜƴŘ ƛǘǎ ǎǘŀǘǳǘŜǎΦέ  

The dissent emphasized the clear language of the consent decree and deference to the findings of fact 

by the district court that the state had agreed to and bargained for the terms of the consent decree.  

The dissent also expressed concern that the majority altered precedent for interpreting consent decrees 

due to the fact that one of the parties is a state. 
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Blue Cross Immunity Claim Rejected by 5th Cir.  

The Fifth Circuit held that a private insurance carrier providing insurance pursuant to a contract with the 

federal government has no substantial defense of official immunity.  The case involved a suit by a 

hƻǎǇƛǘŀƭ ŀƎŀƛƴǎǘ ŀƴ ƛƴǎǳǊŜǊ ŦƻǊ ƛƴŀŘŜǉǳŀǘŜ ƛƴǎǳǊŀƴŎŜ ǇŀȅƳŜƴǘǎ ƛƴ ǘƘŜ ŎƻƴǘŜȄǘ ƻŦ ǘƘŜ ŦŜŘŜǊŀƭ ŜƳǇƭƻȅŜŜǎΩ 

health insurance program.  The hospital alleged that the insurer made negligent misrepresentations 

regarding the payments it would make and violated the Texas Deceptive Trade Practices Act.  Blue Cross 

ϧ .ƭǳŜ {ƘƛŜƭŘ ƻŦ ¢ŜȄŀǎ όά.ƭǳŜ /Ǌƻǎǎέύ ŀǊƎǳŜŘ ǘƘŀǘ ǎƛƴŎŜ ƛǘ ǿŀǎ ǇǊƻǾƛŘƛƴƎ ƘŜŀƭǘƘ ŎƻǾŜǊŀƎŜ ǘƻ ŦŜŘŜǊŀƭ 

employees under a contract with the federal Office of Personnel Management, Blue Cross was acting as 

an arm of the federal government vested with governmental immunity.  The case went up on appeal 

ŀŦǘŜǊ ǘƘŜ ŘƛǎǘǊƛŎǘ ŎƻǳǊǘ ŘŜƴƛŜŘ .ƭǳŜ /ǊƻǎǎΩ Ƴƻǘƛƻƴ ŦƻǊ ǎǳƳƳŀǊȅ ƧǳŘƎƳŜƴǘΦ  The Fifth Circuit held that the 

claim for official immunity was not substantial and the claim of federal sovereign immunity was not 

subject to immediate review.  Houston Community Hospital v. Blue Cross & Blue Shield of Texas, Inc., 

2007 WL 706895 (5th Cir. March 9, 2007).  Two of the judges on the panel were appointed by Reagan 

and the third judge was appointed by Bush II. 

Blue Cross did not seek leave from the district court to file an interlocutory appeal.  Instead, Blue Cross 

filed a notice of appeal based on jurisdiction under the collateral order doctrine which permits a federal 

appellate court to review decisions that are conclusive and effectively not reviewable on appeal from 

the final judgment in the underlying action.  The Fifth Circuit noted that a denial of official immunity is 

ŀƴ ŀǇǇŜŀƭŀōƭŜ ƻǊŘŜǊΣ ōǳǘ ǘƘŜ ŎƭŀƛƳ ƻŦ ƛƳƳǳƴƛǘȅ Ƴǳǎǘ ōŜ άǎǳōǎǘŀƴǘƛŀƭέ ǘƻ ƧǳǎǘƛŦȅ ŀǇǇŜƭƭŀǘŜ ŎƻƭƭŀǘŜǊŀƭ ƻǊŘŜǊ 

review.  The Fifth Circuit concluded that a private insurance carrier has no substantial defense of official 

immunity. 

¢ƘŜ ŎƻǳǊǘ ƘŜƭŘ ǘƘŀǘ ƛƴǎǳǊŀƴŎŜ ŎŀǊǊƛŜǊǎ Řƻ ƴƻǘ ǇŜǊŦƻǊƳ άƻŦŦƛŎƛŀƭ ŦǳƴŎǘƛƻƴǎέ ƛƴ ŀŘƳƛƴƛǎǘŜǊƛng health 

benefits to federal employees.  The court agreed with the district court that Blue Cross was not 

performing any of the functions that OPM was charged with performing.  Also, the court found that 

Congress had relegated to OPM, not Blue Cross, authority to regulate.  The court noted that Blue Cross 

operates for profit and competes with other carriers for customers within the pool of federal 

employees. 

The court distinguished the Medicare line of cases on which Blue Cross relied.  The court noted that 

under Medicare law, the federal government delegates a portion of its statutory functions to private 

carriers and under federal regulations, the federal government is the real party of interest in any 

litigation involving the administration of the program.  ¢ƘŜ CƛŦǘƘ /ƛǊŎǳƛǘ ǎǘŀǘŜŘΥ άbƻ ŀƴŀƭƻƎƻǳǎ ŘŜƭŜƎŀǘƛƻƴ 

ƻŦ ŀǳǘƘƻǊƛǘȅ ŜȄƛǎǘǎ ƘŜǊŜΦέ  

The court addressed policy considerations underlying immunity doctrines, and found that providing Blue 

Cross with official immunity would do more harm than good.  The court ŎƻƴŎƭǳŘŜŘ ǘƘŀǘ άǘƘŜ ǇǳōƭƛŎ 

ǇƻƭƛŎȅ ǳƴŘŜǊƭȅƛƴƎ ƻŦŦƛŎƛŀƭ ƛƳƳǳƴƛǘȅ ŦƻǊ ŦŜŘŜǊŀƭ ƻŦŦƛŎƛŀƭǎ ƛǎ ƴƻǘ ƛƳǇƭƛŎŀǘŜŘ ƘŜǊŜΣέ ōŜŎŀǳǎŜ άǳƴƭƛƪŜ ǘƘŜ 

ŦŜŘŜǊŀƭ ƎƻǾŜǊƴƳŜƴǘΣ ώ.ƭǳŜ /Ǌƻǎǎϐ ƛǎ ƎƻǾŜǊƴŜŘ ōȅ ǎŜƭŦ ƛƴǘŜǊŜǎǘΣ ƴƻǘ ǘƘŜ ǇǳōƭƛŎ ƛƴǘŜǊŜǎǘΦέ  
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The Fifth Circuit further held that the claim of federal sovereign immunity was not amenable to 

interlocutory appeal under the collateral order doctrine.  The court reviewed cases from other circuits 

and agreed with the Seventh Circuit that federal sovereign immunity protects the federal government 

from damages in some circumstances but does not insulate it from being sued.  Therefore, even if Blue 

Cross was entitled to federal sovereign immunity, its claims could be addressed following the final 

resolution of the case.  The court pointed out ǘƘŀǘ ƛǘ ǿŀǎ ƴƻǘ ǊǳƭƛƴƎ ƻƴ ǘƘŜ ƳŜǊƛǘǎ ƻŦ .ƭǳŜ /ǊƻǎǎΩ ŀǎǎŜǊǘƛƻƴ 

of federal sovereign immunity, only rejecting its interlocutory appeal. 
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10th Cir. 11th Am. Abortion Free Speech case  

The Tenth Circuit rejected Eleventh Amendment sovereign immunity claims of Oklahoma government 

ƻŦŦƛŎƛŀƭǎ ƛƴ ŀ ŎŀǎŜ ƛƴǾƻƭǾƛƴƎ ŀ ŎƘŀƭƭŜƴƎŜ ǘƻ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘΩǎ ŘƛǎǘǊƛōǳǘƛƻƴ ƻŦ ǎǇŜŎƛŀƭǘȅ ƭƛŎŜƴǎŜ ǇƭŀǘŜ ǘŀȄ 

revenues.  A group that wanted to obtain money for adoption counseling, while also doing abortion 

counseling, was denied any share of the tax revenue, based on its abortion counseling.  The group filed 

suit for declaratory and injunctive relief, claiming that its exclusion from the special license plate 

revenues violated their First Amendment right to freedom of speech.  The Tenth Circuit denied the 

ƎƻǾŜǊƴƳŜƴǘΩǎ Ƴƻǘƛƻƴ ǘƻ ŘƛǎƳƛǎǎ ǿƛǘƘ ŀƴ ŜȄǘŜƴǎƛǾŜ ŘƛǎŎǳǎǎƛƻƴ ƻŦ ǘƘŜ {ǳǇǊŜƳŜ /ƻǳǊǘΩǎ 9ƭŜǾŜƴǘƘ 

Amendment precedent.  Hill v. Kemp, 2007 WL 666327 (10th Cir. Mar. 6, 2007).  

 

 

D.Minn. rejects 1983 action in HUD Act case  

The district court for Minnesota held that low income persons and corporations owned by low income 

persons had no private right to enforce Section 3 of the Housing and Urban Development Act of 1968, 

мн ¦Φ{Φ/Φ Ϡ мтлмǳΣ ǿƘƛŎƘ ǎŜŜƪǎ άǘƻ ŜƴǎǳǊŜ ǘƘŀǘ ǘƘŜ ŜƳǇƭƻȅƳŜƴǘ ŀƴŘ ƻǘƘŜǊ ŜŎƻƴƻƳƛc opportunities 

generated by Federal financial assistance for housing and community development programs shall, to 

the greatest extent feasible, be directed toward low- and very low-ƛƴŎƻƳŜ ǇŜǊǎƻƴǎΦέ  The complaint 

alleged that the City failed to comply with Section 3 in numerous ways, including failing to award a 

sufficient percentage of contracts to Section 3 businesses, failing to exercise oversight over contractors 

hired with Section 3 funds to assure that the contractors provide training, employment, and contracting 

ƻǇǇƻǊǘǳƴƛǘƛŜǎ ǘƻ {ŜŎǘƛƻƴ о ǇŜǊǎƻƴǎ ŀƴŘ ōǳǎƛƴŜǎǎŜǎΣ ŀƴŘ ŦŀƛƭƛƴƎ ǘƻ ƳŜŜǘ {ŜŎǘƛƻƴ оΩǎ ǊŜǇƻǊǘƛƴƎ 

requirements.   Nails Construction Co. v. City of St. Paul, 2007 WL 423187 (D.Minn. Feb. 6, 2007).  
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11th Cir. upholds 1983 enforcement in Driver Privacy case 

The Court of Appeals for the Eleventh Circuit held that the Driver Privacy Protection Act (DPPA), 18 

U.S.C. §§ 2721-2725, is enforceable under 42 U.S.C. § 1983.  The DPPA has an explicit private right of 

action.  Nevertheless, the court held that the statute is enforceable not only under the statutory cause 

of action but also under section 1983.  Collier v. Dickinson, 2007 WL 437370 (11th Cir. Feb. 12, 2007).  

The panel consists of a Bush I appointee, a Clinton appointee and a Carter appointee. 

Plaintiffs filed a class action alleging that executive-level officials at the Florida Department of Highway 

Safety & Motor Vehicles (DHSMV) sold personal information that plaintiffs provided in order to obtain 

ǘƘŜƛǊ ŘǊƛǾŜǊǎΩ ƭƛŎŜƴǎŜǎ ŀƴŘκƻǊ ǾŜƘƛŎƭŜ ǊŜƎƛǎtrations to mass marketers, in violation of the DPPA.  The 

district court dismissed the case, holding that the officials were entitled to qualified immunity. 

The Eleventh Circuit explained that in order to evaluate whether an official is entitled to qualified 

ƛƳƳǳƴƛǘȅΣ ǘƘŜ ŎƻǳǊǘ Ƴǳǎǘ ŦƛǊǎǘ ŜǾŀƭǳŀǘŜ ǿƘŜǘƘŜǊ ǇƭŀƛƴǘƛŦŦǎΩ ŀƭƭŜƎŀǘƛƻƴǎΣ ƛŦ ǘǊǳŜΣ ŜǎǘŀōƭƛǎƘ ŀ Ǿƛƻƭŀǘƛƻƴ ƻŦ ŀ 

constitutional or statutory right.  ¢ƘŜ ŎƻǳǊǘ ǊŜƧŜŎǘŜŘ ǇƭŀƛƴǘƛŦŦǎΩ ŎƭŀƛƳ ǘƻ ŀ Ŏƻƴǎǘƛǘǳǘƛƻƴŀƭ ǊƛƎƘǘ ǘƻ ǇǊƛǾŀŎȅΦ  

However, the court upheld plainǘƛŦŦǎΩ ǎǘŀǘǳǘƻǊȅ ŎƭŀƛƳǎΦ  The DPPA clearly prohibits the release of 

personal information contained in individual motor vehicle records unless the State has obtained the 

express consent of the person to whom such personal information pertains.  18 U.S.C. § 2721(a).  The 

statute contains two enforcement mechanisms.  First, the Attorney General can subject a department of 

motor vehicles that has a policy or practice of substantial noncompliance to a civil penalty of not more 

than $5,000 per day for each day of substantial noncompliance.  Second, the DPPA has a private right of 

action.  18 U.S.C. § 2724(a).  The court concluded that aggrieved individuals could sue persons who 

disclose their personal information in violation of the DPPA, utilizing this private right of action. 

Moreover, the court held that section 1983 provides a cause of action to enforce the DPPA.  The court 

noted that the DPPA enforcement provision, specifically the private right of action, focuses on benefiting 

individuals.  The court found thŜ 5tt!Ωǎ ǇǊƻǘŜŎǘƛƻƴǎ ƻŦ ǇŜǊǎƻƴŀƭ ƛƴŦƻǊƳŀǘƛƻƴ ǘƻ ōŜ ŎƭŜŀǊ ŀƴŘ ǎǇŜŎƛŦƛŎΣ 

since consent of individuals is required before information may be released and the private right of 

action makes it clear that an individual who knowingly violates the statute is liable to the individuals to 

whom the information pertains.  ¢ƘŜ ŎƻǳǊǘ ǊŜƧŜŎǘŜŘ ǘƘŜ ŘŜŦŜƴŘŀƴǘǎΩ ŎƻƴǘŜƴǘƛƻƴ ǘƘŀǘ /ƻƴƎǊŜǎǎ ƛƴǘŜƴŘŜŘ 

to preclude relief under § 1983, by creating an enforcement scheme incompatible with § 1983.  The 

Eleventh Circuit quoted Blessing v. FreestoneΣ рнл ¦Φ{Φ онф όмффтύ ŀƴŘ ǎǘŀǘŜŘΥ άwŀǊŜƭȅ ƛǎ ŀ ΨǊŜƳŜŘƛŀƭ 

scheme sufficiently comprehensive to supplant § 1983.  Indeed, to support the conclusion that Section 

1983 relief is precluded, the scheme set forth by Congress must be so detailed, complex, or 

comprehensive, such that it is nonsensical to hold that Congress intended Section 1983 relief to be 

ŀǾŀƛƭŀōƭŜΦέ  ¢ƘŜ ŎƻǳǊǘ ŦƻǳƴŘ ǘƘŜ ǊŜƭƛŜŦ ƻŦŦŜǊŜŘ ōȅ ǘƘŜ 5tt! ŀƴŘ ǎŜŎǘƛƻƴ мфуо ǘƻ ōŜ άŎƻƳǇƭŜƳŜƴǘŀǊȅΦέ 

The court then found that the officials had clear notice that their actions were prohibited by law and 

held that the officials were not entitled to qualified immunity. 
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New Orleans Fair Housing Dt. Ct. decision 

In a suit against the federal Department of Housing and Urban Development (HUD) and the Housing 

Authority of New Orleans (HANO), a district court in Louisiana held that claims under the Fair Housing 

Act could be enforced under 42 U.S.C. § 1983.  ¢ƘŜ ŎƻǳǊǘ ŀƭǎƻ ǇŜǊƳƛǘǘŜŘ ǘƘŜ ǇƭŀƛƴǘƛŦŦǎΩ ŎƭŀƛƳ ǳƴŘŜǊ ǘƘŜ 

Due Process Clause of the Constitution to go forward.  However, the court held that there was no 

private right of action to enforce claims under the U.S. Housing Act and found that plaintiffs did not 

submit adequate evidence of discriminatory impact or intent.  Anderson v. Jackson, 2007 WL 458232 

(E.D. La. Feb. 6, 2007).  The judge, Ivan Lemelle, is a Clinton appointee. 

The plaintiffs formerly lived in public housing developments in New Orleans that were damaged by 

Hurricane Katrina, but most of them left the developments due to the damage.  Plaintiffs filed suit to 

prevent demolition of the developments.  In the alternative, plaintiffs alleged that the defendants 

constructively demolished the developments by failing to perform the minor repairs needed to make 

the developments habitable.  Plaintiffs alleged violations of the Fair Housing Act, the US Housing Act, 

international law, the 5th and 14th Amendments to the Constitution, and state contract law. 

The court began by analyzing jurisdiction over HUD under § 3608(e)(5) of the Fair Housing Act which 

ǇǊƻǾƛŘŜǎ ǘƘŀǘ I¦5 άǎƘŀƭƭέ ŀŘƳƛƴƛǎǘŜǊ άǇǊƻƎǊŀƳǎ ŀƴŘ ŀŎǘƛǾƛǘƛŜǎ ǊŜƭŀǘƛƴƎ ǘƻ ƘƻǳǎƛƴƎ ŀƴŘ ǳǊōŀƴ 

ŘŜǾŜƭƻǇƳŜƴǘ ƛƴ ŀ ƳŀƴƴŜǊ ŀŦŦƛǊƳŀǘƛǾŜƭȅ ǘƻ ŦǳǊǘƘŜǊ ǘƘŜ ǇƻƭƛŎƛŜǎέ ƻŦ ǘƘŜ CŀƛǊ IƻǳǎƛƴƎ !ŎǘΦ  HUD argued that 

the Administrative Procedure Act, 5 U.S.C. § 701(a), precludes review of agency actions that are 

committed to agency discretion by law.  ¢ƘŜ ŎƻǳǊǘ ŦƻǳƴŘ ǘƘŀǘ άƴǳƳŜǊƻǳǎ ŎŀǎŜǎ ƘŀǾŜ ŜȄŜǊŎƛǎŜŘ ǎǳōƧŜŎǘ 

ƳŀǘǘŜǊ ƧǳǊƛǎŘƛŎǘƛƻƴ ƻǾŜǊ ŎƭŀƛƳǎ ōǊƻǳƎƘǘ ŀƎŀƛƴǎǘ I¦5 ǳƴŘŜǊ Ϡ ослуΦέ  The court stated that those cases 

finding otherwisŜ ǿŜǊŜ άŦŀŎǘǳŀƭƭȅ ŘƛǎǎƛƳƛƭŀǊ ŦǊƻƳ ǘƘŜ ǇǊŜǎŜƴǘ ŀŎǘƛƻƴΣέ ōŜŎŀǳǎŜ ǘƘŜȅ ŎƘŀƭƭŜƴƎŜŘ ōǊƻŀŘ 

agency policies rather than specific agency decisions.  Since in the New Orleans case the plaintiffs 

challenged the propriety of the specific decision to demolish the developments, the court concluded 

that judicial review is proper.  

The court then analyzed whether plaintiffs could sue HANO under § 1983 to enforce § 3608(e)(5).  The 

ŎƻǳǊǘ ǎǘŀǘŜŘΥ ά{ƛƴŎŜ Gonzaga[University v. Doe, 536 U.S. 273 (2002)], the Fifth Circuit continues to apply 

the Blessing [v. Freestone, 520 U.S. 329 (1997)] test to determine whether or not Congress intended to 

confer a private right of action to enforce a particular statute, but now recognizes thatGonzaga has 

severely limited the finding of privaǘŜ ǊƛƎƘǘǎ ƻŦ ŀŎǘƛƻƴ ǳƴŘŜǊ Ƴƻǎǘ ŦŜŘŜǊŀƭ ǎǘŀǘǳǘŜǎΦέ  

The court held that § 3608(e)(5) is enforceable under § 1983.  The court relied heavily on the holding 

that § 3608(e)(5) is enforceable inLanglois v. Abington Hous. Auth., 234 F.Supp.2d 33 (D.Mass. 2002) 

and Wallace v. Chicago Housing Authority, 298 F.Supp.2d 710 (N.D.Ill. 2002).  The court incorrectly 

characterized Langlois as preceding Gonzaga.  In fact, both cases were decided subsequent to Gonzaga.  

The court also cited a number of pre-Gonzaga cases finding the provision enforceable.  

The court does not cite (was it unaware of?) the unpublished case of Thomas v. Butzen, 2005 WL 

2387676 (N.D.Ill. 2005), which criticized Langlois and Wallace for failing to follow the directives 

of Gonzaga and held that § 3608(e)(5) does not meet the Gonzaga test for creating enforceable rights.  
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(On a side note, Thomas explains that the explicit private right of action in the Fair Housing Act does not 

cover § 3608.)  

CƻǊ ǘƘŜ ǇƭŀƛƴǘƛŦŦǎΩ ŎƭŀƛƳǎ ǳƴŘŜǊ Ϡ ослуΣ ǘƘŜ ŎƻǳǊǘ ƘŜƭŘ ǘhat there were factual disputes and summary 

judgment was not proper.  

While the court found the Fair Housing Act claims enforceable under § 1983, the court rejected 

ǇƭŀƛƴǘƛŦŦǎΩ ŎƭŀƛƳ ǘƘŀǘ Ϡ мпотǇόŘύ ƻŦ ǘƘŜ ¦Φ{Φ IƻǳǎƛƴƎ !Ŏǘ ƛƳǇƭƛŜǎ ŀ ǇǊƛǾŀǘŜ ŎŀǳǎŜ ƻŦ ŀŎǘƛƻƴ for their 

constructive demolition claims.  The court noted that the Fifth Circuit held in Banks v. Dallas Housing 

Authority, 271 F.3d 605 (5th Cir. 2001) that another provision of the U.S. Housing Act, 42 U.S.C. 1437f(3), 

did not contain a private right of action, and in that same case, the Fifth Circuit cited with approval a 

D.C. Circuit case holding that 1437p does not create an enforceable right against constructive 

demolition.  Edwards v. District of Columbia, 821 F.2d 651 (D.C. Cir. 1987).  The court stated: 

The Court recognizes that § 1437p contains a multitude of provisions that, when read standing alone, 

could reasonably be interpreted as rights/benefits-ƎǊŀƴǘƛƴƎ ƭŀƴƎǳŀƎŜ ōŜŎŀǳǎŜ ǘƘŜȅ ŀǊŜ άǇƘǊŀǎŜŘ ƛƴ 

ǘŜǊƳǎ ƻŦ ǇŜǊǎƻƴǎ ōŜƴŜŦƛǘŜŘΦέ  However, when read in context, it is clear that these provisions are 

intended to regulate the public housing agency and ensure that it has fulfilled basic requirements before 

I¦5 ƛǎ ŀǳǘƘƻǊƛȊŜŘ ǘƻ ŀǇǇǊƻǾŜ ŀƴȅ ŘŜƳƻƭƛǘƛƻƴ ŀǇǇƭƛŎŀǘƛƻƴΦέ  

¢ƘŜ ŎƻǳǊǘ ƎǊŀƴǘŜŘ ǘƘŜ ŘŜŦŜƴŘŀƴǘǎΩ Ƴƻǘƛƻƴ for summary judgment on the constructive demolition 

claims.  

The court held that plaintiffs lacked standing to assert their actual demolition claims, because HANO had 

not actually applied to HUD for approval to demolish the developments.  The plaintiffs submitted 

evidence of statements from HUD that HUD expected HANO to apply for approval to demolish the 

developments in the future and noted that defendants had represented to the court that demolition 

was imminent.  Nevertheless, since HANO had not submitted an application for approval to demolish 

the developments, the court held that the actual demolition claims were not ripe.  

¢ƘŜ ŎƻǳǊǘ ǿŜƴǘ ǎǘǊŀƛƎƘǘ ǘƻ ǘƘŜ ƳŜǊƛǘǎ ƻŦ ǇƭŀƛƴǘƛŦŦǎΩ ŎƭŀƛƳ ǳƴŘŜǊ Ϡ ослп ƻŦ ǘƘŜ CŀƛǊ IŜŀǊƛƴƎ !ŎǘΣ ǎƛƴŎŜ ǘƘŜ 

statute contains a private right of action to enforce that provision.  Section 3604 makes it unlawful to 

deny housing because of race or to discriminate against any person in the provision of services for rental 

housing.  Plaintiffs alleged that since all of the residents of the developments were African-American, 

the decision to demolish necessarily has a discriminatory effect.  The court found that the legal standard 

is whether the agency decision perpetuates segregation, and noted that ironically, maintaining the 

ŘŜǾŜƭƻǇƳŜƴǘǎ άƳŀȅ ŀŎǘǳŀƭƭȅ ǇŜǊǇŜǘǳŀǘŜ ǎŜƎǊŜƎŀǘƛƻƴ ƳƻǊŜ ǎƻ ǘƘŀƴ I!bhΩǎ Ǉƭŀƴǎ ŦƻǊ ŘŜƳƻƭƛǘƛƻƴǎ ŀƴŘ 

ǊŜŘŜǾŜƭƻǇƳŜƴǘΦέ  The court concluded that plaintiffs had not offered relevant or material evidence to 

sustain a claim for disparate treatment or disparate impact under § 3604(a) and granted summary 

judgment to the defendants on those claims.  For the same reason, the court also granted summary 

ƧǳŘƎƳŜƴǘ ƻƴ ǇƭŀƛƴǘƛŦŦǎΩ Ŝǉǳŀƭ ǇǊƻǘŜŎǘƛƻƴ ŎƭŀƛƳΦ 

Nevertheless, the court found that the plaintiffs had stated a claim upon which relief can be granted for 

violating Constitutional Due Process requirements.  HUD alleged that it had sovereign immunity from 



 
©National Senior Citizens Law Center  Court Decisions from 2007   |   32 

the due process claim.  The court rejected that contention, noting that the APA, 5 U.S.C. § 702, waives 

sovereign immunity of the federal government in most suits seeking injunctive relief.  The court further 

held that plaintiffs have a property interest in continued public housing assistance, even though they 

were not presently living in the developments.  The court concluded that there were factual disputes 

regarding the due process claim which precluded summary judgment.  

¢ƘŜ ŎƻǳǊǘ ŘƛǎƳƛǎǎŜŘ ǘƘŜ ǇƭŀƛƴǘƛŦŦǎΩ ōǊŜŀŎƘ ƻŦ ŎƻƴǘǊŀŎǘ ŀƴŘ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ƭŀǿ ŎƭŀƛƳǎΦ 

  



 
©National Senior Citizens Law Center  Court Decisions from 2007   |   33 

1st Cir. Preemption Case re Duals in Puerto Rico  

The Court of Appeals for the First Circuit ruled, on the merits, that a Puerto Rico law regarding providers 

ƻŦ ǇǊŜǎŎǊƛǇǘƛƻƴ ƳŜŘƛŎŀǘƛƻƴ ŦƻǊ ǊŜǎƛŘŜƴǘǎ ŜƭƛƎƛōƭŜ ŦƻǊ ōƻǘƘ aŜŘƛŎŀƛŘ ŀƴŘ aŜŘƛŎŀǊŜ όάŘǳŀƭ ŜƭƛƎƛōƭŜέ 

beneficiaries) was not preempted by either Medicaid or Medicare law.  The First Circuit reversed an 

injunction issued by the district court requiring the Puerto Rico Medicaid director to permit First Medical 

Health Plan, Inc., a health insurance provider, to participate in the Puerto Rico prescription drug 

program for dual eligible beneficiaries.  First Medical Health Plan, Inc. v. Vega-Ramos, 2007 WL 529907 

(1st Cir. Feb. 22, 2007).  The three judges on the panel were appointed by Reagan, Bush I, and Bush II. 

Under the Medicare Modernization Act of 2003 (MMA), prescription drug coverage for dual eligible 

beneficiaries who reside in the states is no longer covered by Medicaid but rather is covered by 

Medicare Part D instead.  However, the MMA does not prohibit territory Medicaid programs from 

paying for prescription drug costs for dual eligible beneficiaries.  Instead, the MMA authorizes each 

territory to seek approval from the Secretary of Health and Human Services to implement a plan to 

provide full prescription drug coverage for its dual eligible population, and once the plan is approved, 

ǘƘŜ ŦŜŘŜǊŀƭ ƎƻǾŜǊƴƳŜƴǘ ƛƴŎǊŜŀǎŜǎ ǘƘŜ ǘŜǊǊƛǘƻǊȅΩǎ aŜŘƛŎŀƛŘ ŀƭƭƻǘƳŜƴǘ ǘƻ ƘŜƭǇ Ǉŀȅ ŦƻǊ ǘƘƛǎ ŀǎǎƛǎǘŀƴŎŜΦ  42 

U.S.C. § 1395w-114(a)(3)(F); 42 U.S.C. § 1396u-5(e). 

¢ƘŜ tǳŜǊǘƻ wƛŎƻ aŜŘƛŎŀƛŘ ǇǊƻƎǊŀƳ ǊŜŎŜƛǾŜŘ ŀǇǇǊƻǾŀƭ ŦǊƻƳ ǘƘŜ {ŜŎǊŜǘŀǊȅ ŦƻǊ άaŜŘƛŎŀǊŜ tƭŀǘƛƴƻΣέ ŀ 

prescription drug plan which extends drug coverage to the dual eligible population in Puerto Rico by 

contracting with Medicare managed care plans (Medicare Advantage plans) that offer Part D coverage.  

However, the court explained, under Puerto Rico Law 72, tǳŜǊǘƻ wƛŎƻ ǿƻǳƭŘ άƴƻǘ ŀƭƭƻǿ ŀƴȅ aŜŘƛŎŀǊŜ 

Advantage plan to join Medicare Platino if the plan owned or operated health facilities that could 

provide covered services to a Medicare Platino covered beneficiary.  See 24 P.R. Laws Ann. § 7033(c).  

That is, under Puerto Rico law, [the Medicaid program] could not permit a Medicare Advantage plan to 

join Medicare Platino if the plan could engage in self-ŘŜŀƭƛƴƎΦέ  

First Medical was rejected by the Puerto Rico Medicaid program for participation in Medicare Platino, 

because First Medical owns health care facilities that could provide covered services to Medicare Platino 

beneficiaries.  The district court issued a preliminary injunction holding that Puerto Rico Law 72 was 

preempted by the MMA provision which sǘŀǘŜǎ ǘƘŀǘ άǎǘŀƴŘŀǊŘǎ ŜǎǘŀōƭƛǎƘŜŘ ōȅ ώaŜŘƛŎŀǊŜϐ ǎǳǇŜǊǎŜŘŜ ŀƴȅ 

State law or regulation (other than State licensing laws of State laws relating to plan solvency) with 

respect to [Medicare Advantage] plans which are offered by a Medicare Advantage Organization under 

Χ tŀǊǘέ / ƻŦ aŜŘƛŎŀǊŜΦ  42 U.S.C. § 1395w-26(b)(3). 

The First Circuit reversed and vacated the preliminary injunction.  The court agreed with Puerto Rico 

ǘƘŀǘ άaŜŘƛŎŀǊŜ tƭŀǘƛƴƻ ƛǎ not a Medicare program but rather is a Medicaid ǇǊƻƎǊŀƳΦέ  (Emphasis in 

original.)  Thus, the Puerto Rico law was not a standard for operating a Medicare Advantage plan but 

ǊŀǘƘŜǊ ǿŀǎ άŀ ǇŜǊƳƛǎǎƛōƭŜ ŜƭƛƎƛōƛƭƛǘȅ ǊŜǉǳƛǊŜƳŜƴǘ ŦƻǊ ŀƴ Ŝƴǘƛǘȅ ǿƛǎƘƛƴƎ ǘƻ ǇŀǊǘƛŎƛǇŀǘŜ ƛƴ ŀ tǳŜǊǘƻ wƛŎƻ 

aŜŘƛŎŀƛŘ ǇǊƻƎǊŀƳΦέ  As a result, the Puerto Ricƻ ƭŀǿ ǿŀǎ ƴƻǘ ǇǊŜŜƳǇǘŜŘ ōȅ ǘƘŜ aŜŘƛŎŀǊŜ ƭŀǿΩǎ 

standards for Medicare Advantage plans operating under Medicare.  
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First Medical argued, in the alternative, that the Puerto Rico law was preempted by the Medicaid Act.  

The federal Medicaid statute states that άƛƴ ŀŘŘƛǘƛƻƴ ǘƻ ŀƴȅ ƻǘƘŜǊ ŀǳǘƘƻǊƛǘȅΣ ŀ {ǘŀǘŜ Ƴŀȅ ŜȄŎƭǳŘŜ ŀƴȅ 

individual or entity [from participating in its Medicaid program] for any reason for which the Secretary 

ŎƻǳƭŘ ŜȄŎƭǳŘŜ ǘƘŜ ƛƴŘƛǾƛŘǳŀƭ ƻǊ Ŝƴǘƛǘȅ ŦǊƻƳ ǇŀǊǘƛŎƛǇŀǘƛƻƴ ƛƴέ aŜŘƛŎŀǊŜΦ  42 U.S.C. §1396a(p).  First 

Medical argued that this statute prohibited any basis for exclusion from participation in Medicaid that 

does not exist under Medicare. 

¢ƘŜ CƛǊǎǘ /ƛǊŎǳƛǘ ǊŜƧŜŎǘŜŘ ǘƘŜ ǇǊƻǾƛŘŜǊΩǎ ƛƴǘŜǊǇǊŜǘŀǘƛƻƴ ƻŦ ǘƘŜ aŜŘƛŎŀƛŘ ƭŀǿΦ  The court stated: 

The [Medicaid] statute expressly grants states the authority to exclude entities from their Medicaid 

programs for reasons that the Secretary could use to exclude entities from participating in Medicare.  

.ǳǘ ƛǘ ŀƭǎƻ ǇǊŜǎŜǊǾŜǎ ǘƘŜ ǎǘŀǘŜΩǎ ŀōƛƭƛǘȅ ǘƻ ŜȄŎƭǳŘŜ ŜƴǘƛǘƛŜǎ ŦǊƻƳ ǇŀǊǘƛŎƛǇŀǘƛƴƎ ƛƴ aŜŘƛŎŀƛŘ ǳƴŘŜǊ άŀƴȅ 

ƻǘƘŜǊ ŀǳǘƘƻǊƛǘȅΦέ  ¢ƘŜ ƭŜƎƛǎƭŀǘƛǾŜ ƘƛǎǘƻǊȅ ŎƭŀǊƛŦƛŜǎ ǘƘŀǘ ǘƘƛǎ άŀƴȅ ƻǘƘŜǊ ŀǳǘƘƻǊƛǘȅέ ƭŀƴƎǳŀƎŜ ǿŀǎ ƛƴǘŜƴŘŜŘ 

to permit a state to exclude an entity from its Medicaid program for any reason established by state 

ƭŀǿΦέ 

(Emphasis in original.)  

¢ƘŜ ŎƻǳǊǘ ŘƛǎƳƛǎǎŜŘ CƛǊǎǘ aŜŘƛŎŀƭΩǎ ŎƻƳǇƭŀƛƴǘ ŀƴŘ ŀǿŀǊŘŜŘ tǳŜǊǘƻ wƛŎƻ ŎƻǎǘǎΦ 
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3rd Party claim against nursing home upheld  

The federal district court for the eastern district of Tennessee denied the motion to dismiss of a nursing 

home, holding that the surviving wife of a deceased nursing home resident could bring suit under state 

law on the grounds that the resident was a third-ǇŀǊǘȅ ōŜƴŜŦƛŎƛŀǊȅ ƻŦ ǘƘŜ ƴǳǊǎƛƴƎ ƘƻƳŜΩǎ aŜŘƛŎŀƛŘ ŀƴŘ 

Medicare contracts.  Brown v. Sun Healthcare Group, Inc., 2007 WL 595601 (E.D. Tenn. Feb. 21, 2007).  

The judge was nominated by Bush II. 

The wife alleged that the negligence of the nursing home staff led to the death of her husband.  The 

nursing home argued that the breach of contract claim should be dismissed for failure to state a claim 

upon which relief can be granted.  The defendants contended that there is no private cause of action 

against a nursing home in the Medicaid Act and that a breach of contract claim is governed by state law, 

without presenting a federal question.  The wife argued that the law supports a third party breach of 

contract claim and that the claim invokes federal question subject matter jurisdiction.  

¢ƘŜ ŎƻǳǊǘΩǎ ŘŜŎƛǎƛƻƴ Ƴƻǎǘƭȅ ǉǳƻǘŜǎ ǘƘŜ ŀƴŀƭȅǎƛǎ ƻŦ Miree v. Dekalb County, 433 U.S. 25 (1977) by the 

Georgia district court in Brogdon v. National Healthcare Corp., 203 F.Supp.2d 1322 (N.D. Ga. 2000).  

In Miree, the Supreme Court held that state law, not federal law, governed the third-party beneficiary 

claims of victims of an airline crash who sought to enforce a contract between the airport and the 

Federal Aviation Administration.  Brogdon was factually much more similar to Brown v. Sun Healthcare 

Group; Brogdon involved claims that the poor care provided to Medicaid and Medicare beneficiaries at a 

nursing home violated the contract between the nursing home and the Georgia Department of 

Community Health.  The Brogdon court concluded that the beneficiaries could bring a cause of action 

under state law as a third-party beneficiary of the contract between the state and the nursing home. 

The Tennessee court was clearly persuaded by the reasoning of Brogdon.  The court quoted Brogdon as 

a basis for finding that the absence of an implied cause of action under the Medicaid and Medicare Acts 

against the nursing home does not determine whether plaintiffs may sue as third-party beneficiaries.  

The court found that Congress did not intend to displace or preempt state law.  The court further stated 

that the only federal interest would be the advancement of the general federal policy of inducing 

compliance with Medicare and Medicaid participation requirements.  The court therefore rejected 

federal question jurisdiction. 

Nevertheless, the court followed Brogdon in holding that the plaintiff could pursue a contract theory 

with a third-party beneficiary claim governed by Tennessee law.  
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Younger Abstention in Medicaid 1983 case  

The federal district court of Kansas refused to consider the merits of the claim of a Medicaid beneficiary 

under 42 U.S.C. § 1983 that she was improperly denied Medicaid. The court dismissed the case on 

Younger abstention grounds, Younger v. Harris, 401 U.S. 37 (1971), because the beneficiary had begun 

but not exhausted her state administrative remedies. The court characterized the termination of 

aŜŘƛŎŀƛŘ ōŜƴŜŦƛǘǎ ŀǎ ŀ ǎǘŀǘŜ ƭŀǿ άŜƴŦƻǊŎŜƳŜƴǘ ŜŦŦƻǊǘ ŘŜǎƛƎƴŜŘ ǘƻ ŀŘŘǊŜǎǎ Ǿƛƻƭŀǘƛƻƴǎ ƻŦ ǎǘŀǘŜ aŜŘƛŎŀƛŘ 

ƭŀǿΦέ ¢ƘŜ ŎƻǳǊǘ ŀŎƪƴƻǿƭŜŘƎŜŘ ǘƘŀǘ ǘƘŜ {ǳǇǊŜƳŜ /ƻǳǊǘ Ƙŀǎ ƘŜƭŘ ǘƘŀǘ ŀ ǇƭŀƛƴǘƛŦŦ ƛǎ ƎŜƴŜǊŀƭƭȅ ƴƻǘ ǊŜǉǳƛǊŜŘ 

to exhaust state remedies before bringing a claim under section 1983, but held that because the state 

ŀŘƳƛƴƛǎǘǊŀǘƛǾŜ ǇǊƻŎŜŜŘƛƴƎ άǿŀǎ ŦǳƴŘŀƳŜƴǘŀƭƭȅ ŎƻŜǊŎƛǾŜ ƛƴ ƴŀǘǳǊŜΣέ ǘƘŜ ǇƭŀƛƴǘƛŦŦ ƘŀŘ ǘƻ Ŧǳƭƭȅ ǇǳǊǎǳŜ 

appellate remedies within the state judicial system before bringing her section 1983 action in federal 

court. Brown v. Day, 477 F.Supp.2d 1110 (D.Kan. Feb. 28, 2007). 

The plaintiff is a developmentally disabled adult who resides at a private residential care facility.  When 

her mother died, the plaintiff became a beneficiary of a residuary trust which gave the trustee discretion 

ǘƻ ŘƛǎǘǊƛōǳǘŜ ƛƴŎƻƳŜ ǘƻ Ǉŀȅ ŦƻǊ ǘƘŜ ǇƭŀƛƴǘƛŦŦΩǎ ǎǳǇǇƻǊǘ ŀƴŘ ƳŀƛƴǘŜƴŀƴŎŜΦ  The substantive question was 

whether the trust counted as an available resource.  The plaintiff requested an administrative hearing, 

which she wonΣ ōǳǘ ǘƘŜ ǎǘŀǘŜ ŀƎŜƴŎȅΩǎ Ŧƛƴŀƭ ŘŜŎƛǎƛƻƴ ǊŜƛƴǎǘŀǘŜŘ ǘƘŜ ǘŜǊƳƛƴŀǘƛƻƴ ƻŦ ōŜƴŜŦƛǘǎΦ  The plaintiff 

did not pursue a further appeal to state court but rather initiated federal court action under section 

1983. 

The court decision fails to cite Medicaid or federal benefit cases.  Instead, the court compared the case 

to precedent involving a preacher cited in state court proceedings for violating a city noise 

ordinance, Moore v. City of Asheville, 396 F.3d 385 (4th Cir. 2005), and the state court system for issuing 

parking tickets, hΩbŜƛƭƭ ǾΦ /ƛǘȅ ƻŦ tƘƛƭŘŜƭǇƘƛŀ, 32 F.3d 785 (3d Cir. 1994).  The court noted that, under 

ǊŜƭŜǾŀƴǘ ǇǊŜŎŜŘŜƴǘΣ ƛŦ ǘƘŜ ǎǘŀǘŜ ŀŘƳƛƴƛǎǘǊŀǘƛǾŜ ǇǊƻŎŜŜŘƛƴƎ ǿŀǎ άǊŜƳŜŘƛŀƭΣέ ǘƘŜƴ ŜȄƘŀǳǎǘƛƻƴ ǿŀǎ ƴƻǘ 

required but if the state administrative proceeding ǿŀǎ άŎƻŜǊŎƛǾŜΣέ ǘƘŜƴ ŜȄƘŀǳǎǘƛƻƴ ǿƻǳƭŘ ōŜ ǊŜǉǳƛǊŜŘΦ  

The court stated: 

At first blush, it might appear that the administrative proceeding was remedial because it sought to 

άǊŜƳŜŘȅέ ǘƘŜ ŀƭƭŜƎŜŘƭȅ ǿǊƻƴƎŦǳƭ ŘŜŎƛǎƛƻƴ ǘƻ ǘŜǊƳƛƴŀǘŜ ōŜƴŜŦƛǘǎΦ  This conclusion has superficial appeal, 

ōǳǘ ƛǘ ƛƎƴƻǊŜǎ ǘƘŜ ŎƻŜǊŎƛǾŜ ƴŀǘǳǊŜ ƻŦ ǘƘŜ ǎǘŀǘŜ ŀŎǘƛƻƴ ǿƘƛŎƘ ǘǊƛƎƎŜǊŜŘ ǇƭŀƛƴǘƛŦŦΩǎ ǊƛƎƘǘ ǘƻ ǊŜǉǳŜǎǘ ŀƴ 

administrative hearing.  Under Kansas law, the termination of benefits to ineligible recipients is an 

enforcement mechanism designed to address violations of state Medicaid law. 

Thus, the court characterized the beneficiary as a violator of state law.  The administrative hearing 

ǇǊƻŎŜǎǎ ǿŀǎ ƴƻǘ ǾƛŜǿŜŘ ǳƴŘŜǊ ǘƘŜ ǇǊƛǎƳ ƻŦ ǘƘŜ ōŜƴŜŦƛŎƛŀǊȅΩǎ ŘǳŜ ǇǊƻŎŜǎǎ ǊƛƎƘǘǎΣ ōǳǘ ƛƴǎǘŜŀŘ ǘƘŜ ŎƻǳǊǘ 

characǘŜǊƛȊŜŘ ǘƘŜ ŀŘƳƛƴƛǎǘǊŀǘƛǾŜ ƘŜŀǊƛƴƎ άŀǎ ǇŀǊǘ ƻŦ ǘƘŜ ǎǘŀǘŜΩǎ ƻǾŜǊŀƭƭ ƭŀǿ ŜƴŦƻǊŎŜƳŜƴǘ ǎŎƘŜƳŜΦέ  

The decision admits that the result is far from mandated by precedent.  ά¢ƘŜ /ƻǳǊǘ ŎƻƴŎŜŘŜǎ ǘƘŀǘ ǘƘƛǎ ƛǎ 

a difficult question, and that without binding Tenth Circuit precedent, reasonable minds could disagree 

ǿƛǘƘ ǘƘƛǎ ŎƻƴŎƭǳǎƛƻƴΦέ 
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¢ƘŜ ŎƻǳǊǘ ǎǘŀǘŜŘ ǘƘŀǘ ǇƭŀƛƴǘƛŦŦ ŎƻǳƭŘ ƘŀǾŜ ŀǾƻƛŘŜŘ ǘƘƛǎ ƻǳǘŎƻƳŜ άōȅ ŜƛǘƘŜǊ ŜȄƘŀǳǎǘƛƴƎ ǎǘŀǘŜ ǊŜƳŜŘƛŜǎ 

before bringing Section 1983 claims to federal court or bringing such claims straight to federal court 

ōŜŦƻǊŜ ƛƴƛǘƛŀǘƛƴƎ ǎǘŀǘŜ ŀŘƳƛƴƛǎǘǊŀǘƛǾŜ ǇǊƻŎŜŜŘƛƴƎǎΦέ 
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IDEA Spending Clause case 

¢ƘŜ CƛǊǎǘ /ƛǊŎǳƛǘ ƛǎǎǳŜŘ ŀ ƭŜƴƎǘƘȅ ŘŜŎƛǎƛƻƴ ŀŘŘǊŜǎǎƛƴƎ ǿƘŜǘƘŜǊ ŀ ōǊƛƎƘǘ ƎƛǊƭ ǿƛǘƘ !ǎǇŜǊƎŜǊΩǎ {ȅƴŘǊƻƳŜ 

qualified for special education and related services under the Individuals with Disabilities Education Act 

(IDEA), 20 U.S.C. § 1400.  The school district interpreted the IDEA in such a way as to conclude that she 

was not eligible for services.  The school district lost that argument.  Then the school district argued that 

the IDEA failed to put states on notice that as a condition of accepting federal money under the IDEA, 

they are required to provide benefits to children such as the plaintiff.  The First Circuit held that the 

ǊŜƭŜǾŀƴǘ ǇǊƻǾƛǎƛƻƴ ƻŦ ǘƘŜ L59! άŘƻŜǎ not offend the Spending Clause by springing hidden liabilities upon 

ǇŀǊǘƛŎƛǇŀǘƛƴƎ ǎǘŀǘŜǎΦέ  Mr. I. ex. rel. L.I. v. Maine School Admin. Dist. No. 55, 2007 WL 641988 (1st Cir. 

Mar. 5, 2007).  The three judge panel consisted of judges appointed by Reagan, Bush I, and Bush II. 

The substance of the dispute was whether the district had to provide services to a child whose disabling 

ŎƻƴŘƛǘƛƻƴ ƘŀŘ ƳŜǊŜƭȅ ŀƴ άŀŘǾŜǊǎŜ ŜŦŦŜŎǘέ ƻƴ ƘŜǊ ŜŘǳŎŀǘƛƻƴŀƭ ǇŜǊŦƻǊƳŀƴŎŜΣ ŀǎ ŘƛǎǘƛƴƎǳƛǎƘŜŘ ŦǊƻƳ ŀ 

άǎƛƎƴƛŦƛŎŀƴǘ ƛƳǇŀŎǘέ ƻƴ ŜŘǳŎŀǘƛƻƴal performance.  Based on the clear language of the IDEA and Maine 

ƭŀǿ όǿƘƛŎƘ ǿŀǎ ŎƘŀƴƎŜŘ ŘǳǊƛƴƎ ǘƘŜ ŎƻǳǊǎŜ ƻŦ ǘƘŜ ƭƛǘƛƎŀǘƛƻƴ ōǳǘ ŘƛŘƴΩǘ ƘŜƭǇ ǘƘŜ ǎŎƘƻƻƭ ŦƻǊ ǘƘƛǎ ŎŀǎŜύΣ ǘƘŜ 

CƛǊǎǘ /ƛǊŎǳƛǘ ƘŜƭŘ ǘƘŀǘ ŀƴ άŀŘǾŜǊǎŜ ŜŦŦŜŎǘέ ǿŀǎ ǎǳŦŦƛŎƛŜƴǘ ŀƴŘ ǘƘŜ child was entitled to services  

The school district then argued that the IDEA, 20 U.S.C. § 1401(3)(a)(i), fails to provide notice to the 

ǎǘŀǘŜǎ ǘƘŀǘ ǘƘŜȅ ŀǊŜ ǊŜǉǳƛǊŜŘ ǘƻ ǇǊƻǾƛŘŜ ōŜƴŜŦƛǘǎ ǘƻ ŎƘƛƭŘǊŜƴ ǿƘƻǎŜ ŎƻƴŘƛǘƛƻƴǎ ƘŀǾŜ ƳŜǊŜƭȅ ŀƴ άŀŘǾŜǊǎŜ 

ŜŦŦŜŎǘέ ƻƴ ǘƘŜƛǊ ŜŘǳŎŀǘƛƻƴŀƭ performance.  The court of appeals noted that Arlington Cent. Sch. Dist. Bd. 

of Ed. v. MurphyΣ мнс {Φ/ǘΦ нпрр όнллсύΣ ƘŜƭŘ ǘƘŀǘ άǿƘŜƴ /ƻƴƎǊŜǎǎ ŀǘǘŀŎƘŜǎ ŎƻƴŘƛǘƛƻƴǎ ǘƻ ŀ {ǘŀǘŜΩǎ 

acceptance of federal funds pursuant to its Spending Clause authority, the conditions must be set out 

unambiguously so that each state can intelligently decide whether to take the money and its 

ŀŎŎƻƳǇŀƴȅƛƴƎ ƻōƭƛƎŀǘƛƻƴǎΦέ  (Internal quotations omitted.)  The school district contended that by using 

ǘƘŜ ǿƻǊŘ άŘƛǎŀōƛƭƛǘȅΣέ ǘƘŜ L59! ƭƛƳƛǘŜŘ ǘƘŜ ǎŎƘƻƻƭΩǎ Řǳǘȅ ǘƻ ŎƘƛƭŘǊŜƴ ǿƘƻǎŜ ŎƻƴŘƛǘƛƻƴǎ άǎƛƎƴƛŦƛŎŀƴǘƭȅ 

ƛƳǇŀŎǘ ŜŘǳŎŀǘƛƻƴŀƭ ǇŜǊŦƻǊƳŀƴŎŜΦέ  ¢ƘŜ CƛǊǎǘ /ƛǊŎǳƛǘ ǊŜƧŜŎǘŜŘ ǘƘŜ ǎŎƘƻƻƭΩǎ ŀǊƎǳƳŜƴǘΣ ŦƻŎǳǎƛƴƎ ƻƴ ǘƘŜ 

ŘŜŦƛƴƛǘƛƻƴ ƻŦ ǘƘŜ ǿƻǊŘ άŘƛǎŀōƛƭƛǘȅέ ƛƴ ǘƘŜ L59!Φ  ¢ƘŜ ŎƻǳǊǘ ŦƻǳƴŘ ǘƘŀǘ ǘƘŜ ŘŜŦƛƴƛǘƛƻƴ ƻŦ άŘƛǎŀōƛƭƛǘȅέ ƛƴ ǘƘŜ 

IDEA did not include the qualifying language sought by the school district.  The court held that the more 

ǊŜǎǘǊƛŎǘƛǾŜ ƳŜŀƴƛƴƎ ƻŦ ǘƘŜ ǿƻǊŘ άŘƛǎŀōƛƭƛǘȅέ ƛƴ ¢ƛǘƭŜ LL ƻŦ ǘƘŜ !ƳŜǊƛŎŀƴǎ ǿƛǘƘ 5ƛǎŀōƛƭƛǘƛŜǎ !Ŏǘ ŀƴŘ ǘƘŜ 

wŜƘŀōƛƭƛǘŀǘƛƻƴ !Ŏǘ άƛǎ ƻŦ ƭƛǘǘƭŜ ƳƻƳŜƴǘΦέ  

The court then reviewed the legislative history of the IDEA.  The court noted that in 1997, Congress 

voiced concern about over identifying children as disabled and, as a result, changed the formula for 

calculating the funds due each state.  The legislative history included the statement that the change in 

ǘƘŜ ŦǳƴŘƛƴƎ ŦƻǊƳǳƭŀ άǎƘƻǳƭŘ ƛƴ ƴƻ ǿŀȅ ōŜ ŎƻƴǎǘǊǳŜŘ ǘƻ ƳƻŘƛŦȅ ǘƘŜ ƻōƭƛƎŀǘƛƻƴ ƻŦ ŜŘǳŎŀǘƛƻƴŀƭ ŀƎŜƴŎƛŜǎ ǘƻ 

ƛŘŜƴǘƛŦȅ ŀƴŘ ǎŜǊǾŜ ǎǘǳŘŜƴǘǎ ǿƛǘƘ ŘƛǎŀōƛƭƛǘƛŜǎΦέ  ¢ƘŜ ŎƻǳǊǘ ǎǘŀǘŜŘΥ άŀƭǘƘƻǳƎƘ ǘƘŜ ŘƛǎǘǊƛŎt and its amici argue 

that an over-identification problem persists, we cannot tighten the standard for IDEA eligibility when 

/ƻƴƎǊŜǎǎ ƛǘǎŜƭŦ Ƙŀǎ ŎƘƻǎŜƴ ƴƻǘ ǘƻ Řƻ ǎƻΦέ  

The court noted in a footnote that in 2002, a presidential committee report strongly criticized the 

regulatory definitions of the disabilities recognized by the IDEA.  ¢ƘŜ ŎƻǳǊǘ ŎƻƴŎƭǳŘŜŘΥ ά.ŜŎŀǳǎŜ ƴŜƛǘƘŜǊ 

/ƻƴƎǊŜǎǎ ƴƻǊ ǘƘŜ 5ŜǇŀǊǘƳŜƴǘ ƻŦ 9ŘǳŎŀǘƛƻƴ ŀǇǇŜŀǊǎ ǘƻ ƘŀǾŜ ŀŎǘŜŘ ƻƴ ǘƘŜ ŎƻƳƳƛǎǎƛƻƴΩǎ 
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recommendations, however, the report is of little use in construing the eligibility standards that have 

ŜƴŘǳǊŜŘΦέ ¢ƘŜ ŎƻǳǊǘ ŦƻǳƴŘ ǘƘŀǘ ǘƘŜ ƭŜƎƛǎƭŀǘƛǾŜ ƘƛǎǘƻǊȅ άǎǘǊŜƴƎǘƘŜƴǎ ƻǳǊ ŎƻƴǾƛŎǘƛƻƴέ ǘƘŀǘ ǘƘŜ L59! άŘƻŜǎ 

ƴƻǘ ƻŦŦŜƴŘ ǘƘŜ {ǇŜƴŘƛƴƎ /ƭŀǳǎŜ ōȅ ǎǇǊƛƴƎƛƴƎ ƘƛŘŘŜƴ ƭƛŀōƛƭƛǘƛŜǎ ǳǇƻƴ ǇŀǊǘƛŎƛǇŀǘƛƴƎ ǎǘŀǘŜǎΦέ 

While the court held that the child was entitled to services, the court denied the parents reimbursement 

for the private school the child attended, because the private school did not provide any of the special 

education services that were recommended to address the chƛƭŘΩǎ ŘƛǎŀōƛƭƛǘȅΦ 
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Cal. state ct enforces Medicaid 30(A) via mandamus  

An intermediate appellate state court in California affirmed a writ of mandamus requiring the California 

Department of Health Services (DHS) to conduct an annual review of Medicaid reimbursement rates for 

providers of home health services. However, the court denied a writ of mandamus to change the 

reimbursement rates. The suit was based on a provision of the California Medicaid state plan and the 

broad right to seek mandamus relief under /ŀƭƛŦƻǊƴƛŀ ƭŀǿΦ /ŀƭƛŦƻǊƴƛŀ !ǎǎΩƴ ŦƻǊ IŜŀƭǘƘ {ŜǊǾƛŎŜǎ ŀǘ IƻƳŜ ǾΦ 

5ŜǇΩǘ ƻŦ IŜŀƭǘƘ {ŜǊǾƛŎŜǎΣ нллт ²[ тсупсп ό/ŀƭΦ!ǇǇΦ о 5ƛǎǘΦ aŀǊΦ мрΣ нллтύΦ 

The suit was filed by a home health care provider, an association of home health care providers, and a 

disability rights advocacy group.  The decision was based on a duty to conduct annual reviews of 

reimbursement rates for home health services contained in a state plan provision which the state 

repealed after the suit was filed.  Nevertheless, the court found that the case was not moot, since the 

issue was the lack of reviews of reimbursement rates for the years of 2001 through 2005, when the 

state plan provision was in effect.  The state plan provision had stated that the purpose of the annual 

rates was to ensure that the rates comply with federal law, 42 U.S.C. § 1396a(a)(30)(A), which requires 

ǘƘŜ ǎǘŀǘŜ Ǉƭŀƴ ǘƻ άǇǊƻǾƛŘŜ ǎǳŎƘ ƳŜǘƘƻŘǎ ŀƴŘ ǇǊƻŎŜŘǳǊŜǎ ǊŜƭŀǘƛƴƎ ǘƻ ǘƘŜ ǳǘƛƭƛȊŀǘƛƻƴ ƻŦΣ ŀƴŘ ǘƘŜ ǇŀȅƳŜƴǘ 

ŦƻǊΣ ŎŀǊŜ ŀƴŘ ǎŜǊǾƛŎŜǎ ŀǾŀƛƭŀōƭŜ ǳƴŘŜǊ ǘƘŜ Ǉƭŀƴ Χ ǘƻ ŀǎǎǳǊŜ ǘƘŀǘ ǇŀȅƳŜƴǘǎ are consistent with efficiency, 

economy, and quality of care and are sufficient to enlist enough providers so that care and services are 

available under the plan at least to the extent that such care and services are available to the general 

population in ǘƘŜ ƎŜƻƎǊŀǇƘƛŎ ŀǊŜŀΦέ 

DHS alleged that the plaintiffs did not have any right to enforce the state plan.  The court agreed that 

ǘƘŜ ǎǘŀǘŜ Ǉƭŀƴ άŎǊŜŀǘŜǎ ƴƻ ŜȄǇƭƛŎƛǘ ǇǊƛǾŀǘŜ ǊƛƎƘǘ ƻŦ ŀŎǘƛƻƴ ŦƻǊ ŘŀƳŀƎŜǎέ ōǳǘ ƘŜƭŘ ǘƘŀǘ ǘƘŜ ǎǘŀǘŜ Ǉƭŀƴ ŎƻǳƭŘ 

be a basis for the issuance of a writ of mandamus.  The court stated (citing California state court cases): 

άaŀƴŘŀƳǳǎ ƛǎ ƴƻǘ ŀƴ ŀŎǘƛƻƴ ŦƻǊ ŘŀƳŀƎŜǎΣ ōŜŎŀǳǎŜ ƛǘ ƛǎ ŀƴ ŜǉǳƛǘŀōƭŜΣ ƴƻǘ ŀ ƭŜƎŀƭ ǊŜƳŜŘȅΦ  An action in 

ordinary mandamus is proper where, as here, the claim is that an agency has failed to act as required by 

ƭŀǿΦέ 

5I{ ŘƛǊŜŎǘŜŘ ǘƘŜ ŎƻǳǊǘΩǎ ŀǘǘŜƴǘƛƻƴ ǘƻ ǘƘŜ bƛƴǘƘ /ƛǊŎǳƛǘΩǎ ŘŜŎƛǎƛƻƴ ƛƴ Sanchez v. Johnson, 416 F.3d 1051 

(9th Cir. 2005), which held that plaintiffs could not enforce § 1396a(a)(30)(A) pursuant to 42 U.S.C. § 

1983.  DHS argued that, as a result, plaintiffs could not obtain a writ of mandamus to enforce § 

1396a(a)(30)(A).  The court rejected that argument on two grounds. 

First, the court noted that the suit was not based on a violation of federal law, but rather on a violation 

of the state plan.  ¢ƘŜ ŎƻǳǊǘ ǎǘŀǘŜŘΥ άǿƘŜǘƘŜǊ ǘƘŜ ǎǘŀǘŜ Ǉƭŀƴ ƛǎ ƛƴ ǘƘŜ ƴŀǘǳǊŜ ƻŦ ŀ ŎƻƴǘǊŀŎǘ ƻǊ ŀ ƭŀǿΣ 5I{ ƛǎ 

required by [California] regulation to follow it.  Thus, if DHS violates the terms of the state plan, it has 

violated state law as embƻŘƛŜŘ ƛƴ ŀ ǊŜƎǳƭŀǘƛƻƴΦέ  The court held that the violation of the terms of a state 

Ǉƭŀƴ άƛǘǎŜƭŦ ƎƛǾŜǎ ǇƭŀƛƴǘƛŦŦǎ ǎǘŀƴŘƛƴƎέ ƛƴ ǎǘŀǘŜ ŎƻǳǊǘΦ  

Second, the court cited California state law for the principle that even if a provision of federal law does 

not create a private right of action, a writ of mandamus is an appropriate method for enforcing federal 
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law.  The court held that mandamus relief was available under the California state code, even in the 

absence of a privately enforceable right under section 1983.  The court stated: 

The nature of the remedy afforded by section 1983 is more limited than the broader remedy available 

under [California law].  Unlike section 1983, which requires the violation of a private right, privilege, or 

immunity to confer standing, [California law] confers a broad right to issuance of a traditional writ to 

those who are beneficially interested within the meaning of [California law]. 

¢ƘŜ ŎƻǳǊǘ ƴƻǘŜŘ ǘƘŀǘ ǳƴŘŜǊ /ŀƭƛŦƻǊƴƛŀ ƭŀǿΣ άŀ ōŜƴŜŦƛŎƛŀƭ ƛƴǘŜǊŜǎǘ ƳŜŀƴǎ ǘƘŜ ǇŜǘƛǘƛƻƴŜǊ Ƙŀǎ ŀ ǎǇŜŎƛŀl 

ƛƴǘŜǊŜǎǘ ƻǾŜǊ ŀƴŘ ŀōƻǾŜ ǘƘŜ ƛƴǘŜǊŜǎǘ ƻŦ ǘƘŜ ǇǳōƭƛŎ ŀǘ ƭŀǊƎŜΦέ  The court found that both beneficiaries and 

ǇǊƻǾƛŘŜǊǎ ƳŜǘ ǘƘƛǎ ǎǘŀƴŘŀǊŘ ŀƴŘ ǘƘŜǊŜŦƻǊŜ άǇƭŀƛƴǘƛŦŦǎ ƘŀǾŜ ǎǘŀƴŘƛƴƎ ǘƻ ŎƻƴǘŜǎǘ ǘƘŜ ŀŘŜǉǳŀŎȅ ƻŦ ǘƘŜ ǊŀǘŜǎ 

ǇŀƛŘ ōȅ 5I{Φέ 

The court then addressed the merits of the case.  ¢ƘŜ ŎƻǳǊǘ ƘŜƭŘ ǘƘŀǘ ǘƘŜ ǎǘŀǘŜ Ǉƭŀƴ άǇǊŜǎŎǊƛōŜŘ ŀ 

ƳƛƴƛǎǘŜǊƛŀƭ Řǳǘȅ ǘƻ ǇŜǊŦƻǊƳ ŀƴ ŀƴƴǳŀƭ ǊŜǾƛŜǿ ƻŦ ǘƘŜ ǊŜƛƳōǳǊǎŜƳŜƴǘ ǊŀǘŜǎ Ψǘƻ ŜƴǎǳǊŜ ǘƘŀǘ ǘƘŜ ǊŀǘŜǎ 

ŎƻƳǇƭȅ ǿƛǘƘ ŦŜŘŜǊŀƭ ǊŜƎǳƭŀǘƛƻƴΦΩέ  The court directed the trial court to issue a writ of mandate 

compelling DHS to conduct an annual review of the Medicaid reimbursement rates for the years 2001 to 

2005.  

Yet the court denied the plaintiffs request for a writ of mandate to change the rates.  The court stated: 

άƛǘ ƛǎ ƴƻǘ ŀ ŦǳƴŎǘƛƻƴ ƻŦ ǘƘŜ ǿǊƛt of mandamus in this setting to compel the setting of rates, regardless of 

ǇƭŀƛƴǘƛŦŦǎΩ ǎƘƻǿƛƴƎ ƻŦ ƛƴŀŘŜǉǳŀŎȅΦ  It is only when the state has performed that function that a challenge 

ǘƻ ŀƴȅ ŘŜǘŜǊƳƛƴŀǘƛƻƴ ōȅ ǘƘŜ ǎǘŀǘŜ Ƴŀȅ ōŜ ƳŀŘŜΦέ 

This case demonstrates that mandamus is a viable route for enforcing provisions of federal law in state 

court, at least in California.  Advocates in other states may want to compare their state laws regarding 

mandamus to the California code to determine applicability to other jurisdictions. 
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Ninth Circuit EPSDT Decision  

The Ninth Circuit reversed the issuance of a preliminary injunction mandating the provision of 

ǿǊŀǇŀǊƻǳƴŘ ŀƴŘ ǘƘŜǊŀǇŜǳǘƛŎ ŦƻǎǘŜǊ ŎŀǊŜ ǎŜǊǾƛŎŜǎ ό¢C/ύ ǘƻ ŦƻǎǘŜǊ ŎƘƛƭŘǊŜƴ ǳƴŘŜǊ aŜŘƛŎŀƛŘΩǎ 9ŀǊƭȅ ŀƴŘ 

Periodic Screening ¢ǊŜŀǘƳŜƴǘ {ŜǊǾƛŎŜǎ ό9t{5¢ύ ǇǊƻƎǊŀƳΦ bŜǾŜǊǘƘŜƭŜǎǎΣ ǘƘŜ ŎƻǳǊǘΩǎ ŘŜŎƛǎƛƻƴ ǳǇƘƻƭŘǎ 

Ƴƻǎǘ ƻŦ ǘƘŜ ŘƛǎǘǊƛŎǘ ŎƻǳǊǘΩǎ ǊŜŀǎƻƴƛƴƎ ŀƴŘ ŜƳǇƘŀǎƛȊŜǎ ǘƘŜ ǎǘŀǘŜΩǎ ƻōƭƛƎŀǘƛƻƴ ǘƻ ǇǊƻǾƛŘŜ 9t{5¢ ǘƻ ŎƘƛƭŘǊŜƴ 

under the Medicaid statute. Katie A. v. Los Angeles County, 2007 WL 865509 (March 23, 2007). 

The court noted that states must cover every type of health care or service necessary for EPSDT 

purposes that is allowable under the Medicaid statute, 42 U.S.C. § 1396d(a). The Ninth Circuit stated: 

ά¢ƘŜ 9t{5¢ ƻōƭƛƎŀǘƛƻƴ ƛǎ ǘƘǳǎ ŜȄǘǊŜƳŜƭȅ ōǊƻŀŘΦέ  The defendants argued that wraparound services and 

TFC are not Medicaid-covered services and therefore were not provided.  The district court held that, 

since all the components of wraparound and TFC are within the EPSDT obligations, then wraparound 

and TFC are within the EPSDT obligations.  The district court issued a preliminary injunction requiring the 

state to provide wraparound and TFC services. 

The Ninth Circuit held that the district court applied an erroneous interpretation of the Medicaid Act, 

and it therefore reversed the issuance of the preliminary injunction.  The appellate court explained: 

άώ¢ϐƘŜ ώŘƛǎǘǊƛŎǘϐ ŎƻǳǊǘ ǎƘƻǳƭŘ ƘŀǾŜ ŜȄŀƳƛƴŜŘ ǿƘŜǘƘŜǊ ŀƭƭ ǊŜǉǳƛǊŜŘ ŎƻƳǇƻƴŜƴǘ ǎŜǊǾƛŎŜǎ ǳƴŘŜǊ Ϡ мофсŘόŀύ 

were already being supplied.  If all mandated services under § 1396d(a) are being supplied effectively, 

ǘƘŜ {ǘŀǘŜ ƛǎ ƴƻǘ ƻōƭƛƎŜŘ ǘƻ Ǝƻ ŦǳǊǘƘŜǊ ŀƴŘ ǇŀŎƪŀƎŜ ǘƘŜ ǎŜǊǾƛŎŜǎ ŀǎ ǿǊŀǇŀǊƻǳƴŘ ŀƴŘ ¢C/Φέ  The court 

viewed wraparound services and TFC as a compilation of services, not as a distinct service. 

NevŜǊǘƘŜƭŜǎǎΣ ǘƘŜ ŎƻǳǊǘΩǎ ŘƛǎŎǳǎǎƛƻƴ ƻŦ 9t{5¢ ƳŀŘŜ ƛǘ ŎƭŜŀǊ ǘƘŀǘ ƛŦ ǘƘŜ ǎǘŀǘŜ ŘƻŜǎ ƴƻǘ ǇǊƻǾƛŘŜ ŜŀŎƘ ŀƴŘ 

every required service under EPSDT, then an injunction would be proper.  The court rejected numerous 

arguments by the defendants, including the argument thŀǘ άŦŜŘŜǊŀƭƛǎƳ ǇǊƛƴŎƛǇƭŜǎέ ǊŜǉǳƛǊŜŘ ǘƘŜ ŎƻǳǊǘ ǘƻ 

give the state the widest latitude.  Importantly, the court rejected an argument that has been accepted 

in some other Medicaid cases, specifically that the Medicaid statute requires only that the state make 

such services available but does not require the state to actually provide such services.  The court 

ǎǘŀǘŜŘΥ άwŜǉǳƛǊƛƴƎ ǘƘŜ {ǘŀǘŜ ŀŎǘǳŀƭƭȅ ǘƻ ǇǊƻǾƛŘŜ 9t{5¢ ǎŜǊǾƛŎŜǎ ǘƘŀǘ ƘŀǾŜ ōŜŜƴ ŦƻǳƴŘ ǘƻ ōŜ ƳŜŘƛŎŀƭƭȅ 

necessary is consistent with the language of the MedicŀƛŘ !ŎǘΦέ 

Thus, on balance, even though the reversal of the preliminary injunction was unfortunate, the decision 

includes a very helpful analysis of the Medicaid program. 
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5th Cir. finds 11th Am immunity in Rehab Act  

The Fifth Circuit held that the State of Texas had Eleventh Amendment immunity from suit under the 

private right of action contained in section 102 of the Rehabilitation Act, 29 U.S.C. § 722(c)(5)(J)(i). The 

ŎƻǳǊǘ ƘŜƭŘ ǘƘŀǘ ǘƘƛǎ ŎƻƴŎƭǳǎƛƻƴ ǿŀǎ ŎƻƴǎƛǎǘŜƴǘ ǿƛǘƘ ǘƘŜ {ǳǇǊŜƳŜ /ƻǳǊǘΩǎ ŘŜŎƛǎƛƻƴ ƛƴ !ǘascadero State 

Hospital v. Scanlon, 473 U.S. 234, 238 (1985). The court noted that Congress had enacted a legislative fix 

to Atascadero. However, the court found that the fix was limited to section 504 of the act and was 

inapplicable to section 102. Hurst ǾΦ ¢ŜȄŀǎ 5ŜǇΩǘ ƻŦ !ǎǎƛǎǘƛǾŜ ŀƴŘ wŜƘŀōƛƭƛǘŀǘƛǾŜ {ŜǊǾƛŎŜǎΣ нллт ²[ 

890927, No. 05-51656 (5th Cir. Mar. 26, 2007). 

The suit was brought under the Vocational Rehabilitation Program of Title I of the Rehabilitation Act.  

The plaintiff alleged that she was incorrectly denied medical treatment by the Texas Department of 

Assistive and Rehabilitative Services (DARS).  The statute contains an explicit private right of action, 

providing that any party aggrieved by a final decision may bring a civil action in state or federal court.  29 

U.S.C. § 722(c)(5)(J)(i).  The district court dismissed the case on the grounds that Congress had not 

ŎƭŜŀǊƭȅ ŘŜŎƭŀǊŜŘ ƛǘǎ ƛƴǘŜƴǘ ǘƻ ŎƻƴŘƛǘƛƻƴ ǘƘŜ {ǘŀǘŜΩǎ ǊŜŎŜƛǇǘ ƻŦ ŦŜŘŜǊŀƭ ŦǳƴŘǎ ǳǇƻƴ ǘƘŜ {ǘŀǘŜΩǎ ǿŀƛǾŜǊ ƻŦ 

Eleventh Amendment immunity.  The Fifth Circuit affirmed. 

The Fifth Circuit stated that no federal circuit court had addressed the specific issue in the case of 

whether section 102 of the Rehabilitation Act provides a clear statement of intent to require a state to 

waive its Eleventh Amendment immunity in order to receive federal funds.  The court stated: 

άCƻǊǘǳƴŀǘŜƭȅΣ ǘƘŜ ¦ƴƛǘŜŘ {ǘŀǘŜǎ {ǳǇǊŜƳŜ /ƻǳǊǘ Ƙŀǎ ŀŘŘǊŜǎǎŜŘ ǘƘƛǎ ƛǎǎǳŜ ƛƴ ǊŜƎŀǊŘ ǘƻ ŀ ŘƛŦŦŜǊŜƴǘ ǎŜŎǘƛƻƴ 

ƻŦ ǘƘŜ wŜƘŀōƛƭƛǘŀǘƛƻƴ !Ŏǘ ǿƛǘƘ ƭŀƴƎǳŀƎŜ ǾŜǊȅ ǎƛƳƛƭŀǊ ǘƻ ǘƘŀǘ ǳǎŜŘ ƛƴ Ϡ тннΦέ  The court followed 

the Atascadero case, which held that a general authorization for suit in federal court is not sufficient to 

abrogate the Eleventh Amendment.  

¢ƘŜ ŎƻǳǊǘ ƴƻǘŜŘ ƛƴ ŀ ŦƻƻǘƴƻǘŜ ǘƘŀǘ ƛƴ άǊŜǎǇƻƴǎŜ ǘƻ Atascadero, Congress passed additional legislation 

including a clear-ǎǘŀǘŜƳŜƴǘ ƻŦ ƛǘǎ ƛƴǘŜƴǘ ǘƻ ŎƻƴŘƛǘƛƻƴ ǘƘŜ ǊŜŎŜƛǇǘ ƻŦ ŦŜŘŜǊŀƭ ŦǳƴŘǎ ǳǇƻƴ ŀ {ǘŀǘŜΩǎ ǿŀƛǾŜǊ ƻŦ 

ǎƻǾŜǊŜƛƎƴ ƛƳƳǳƴƛǘȅ ŦƻǊ ƭƛŀōƛƭƛǘȅ ƛƴŎǳǊǊŜŘ ǳƴŘŜǊ Ϡ рлп ƻŦ ǘƘŜ wŜƘŀōƛƭƛǘŀǘƛƻƴ !ŎǘΦέ  However, since that 

legislative fix was limited to section 504 (and some other statutes), and did not explicitly include section 

млнΣ /ƻƴƎǊŜǎǎΩ ǊŜǎǇƻƴǎŜ ǘƻ Atascadero was irrelevant to the Fifth Circuit.  The Fifth Circuit held that the 

ǇƭŀƛƴǘƛŦŦΩǎ ŀǊƎǳƳŜƴǘ ǿŀǎ άƛƴŘƛǎǘƛƴƎǳƛǎƘŀōƭŜ ŦǊƻƳ ǘƘŜ ŀǊƎǳƳŜƴǘ ǊŜƧŜŎǘŜŘ ƛƴ Atascadero and the statutory 

language at issue in this case is similarly indistinguishable from the language at issue in AtascaderoΦέ 

This case highlights the limitations of a narrow legislative fix targeted to a specific Supreme Court 

holding.  It demonstrates that the courts will not broadly interpret Congressional disapproval of the 

{ǳǇǊŜƳŜ /ƻǳǊǘΩǎ ǊŜŀǎƻƴƛƴƎΦ  Instead, remedial legislation will be narrowly construed and the Supreme 

/ƻǳǊǘΩǎ ǊŜŀǎƻƴƛƴƎ ǿƛƭƭ ōŜ ōǊƻŀŘƭȅ ŦƻƭƭƻǿŜŘ ŦƻǊ ŀƭƭ ǇǊƻǾƛǎƛƻƴǎ ƴƻǘ ǎǇŜŎƛŦƛŎŀƭly enumerated in the fix. 
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Environmental Win at S.Ct.  

Environmental activists won a major victory yesterday in the case of Massachusetts v. EPA, 2007 WL 

957332, No. 05-ммнл ό!ǇǊƛƭ нΣ нллтύΣ ŎƻƴŎŜǊƴƛƴƎ 9t!Ωǎ ǊŜŦǳǎŀƭ ǘƻ ǊŜƎǳƭŀǘŜ ǘƘŜ ŜƳƛǎǎƛƻƴ ƻŦ ƎǊŜŜƴƘƻǳǎŜ 

gŀǎŜǎΦ ¢ƘŜ ƳƻǊŜ ƭƛōŜǊŀƭ ŦƻǳǊ WǳǎǘƛŎŜǎ ƎŀǊƴŜǊŜŘ WǳǎǘƛŎŜ YŜƴƴŜŘȅΩǎ ǾƻǘŜΣ ǘƘŜ ƴŜǿ ǎǿƛƴƎ ŦƻǊŎŜ ƻƴ ǘƘŜ /ƻǳǊǘΣ 

ŀƴŘ ŎƻƴǾƛƴŎŜŘ YŜƴƴŜŘȅ ǘƻ ŀƎǊŜŜ ǿƛǘƘ ŀ ŘŜŎƛǎƛƻƴ ǿƘƛŎƘ ǊŜƧŜŎǘǎ ǘƘŜ wŜƘƴǉǳƛǎǘ όŀƴŘ ƴƻǿ wƻōŜǊǘǎύ /ƻǳǊǘΩǎ 

attempts to close the door to federal rights enforcement. 

The first issue in the case was whether the plaintiffs had standing to bring the suit.  The Court opinion 

ŀǳǘƘƻǊŜŘ ōȅ WǳǎǘƛŎŜ {ǘŜǾŜƴǎ ǉǳƻǘŜŘ ŀǘ ƭŜƴƎǘƘ ŦǊƻƳ WǳǎǘƛŎŜ YŜƴƴŜŘȅΩǎ ŎƻƴŎǳǊǊŜƴŎŜ ƛƴ Lujan v. Defenders 

of Wildlife, 504 U.S. 555, 579 (1992).  KŜƴƴŜŘȅΩǎ Lujan ŎƻƴŎǳǊǊŜƴŎŜ ŜƳǇƘŀǎƛȊŜŘ ǘƘŀǘ ά/ƻƴƎǊŜǎǎ Ƙŀǎ ǘƘŜ 

ǇƻǿŜǊ ǘƻ ŘŜŦƛƴŜ ƛƴƧǳǊƛŜǎ ŀƴŘ ŀǊǘƛŎǳƭŀǘŜ ŎƘŀƛƴǎ ƻŦ Ŏŀǳǎŀǘƛƻƴ ǘƘŀǘ ǿƛƭƭ ƎƛǾŜ ǊƛǎŜ ǘƻ ŀ ŎŀǎŜ ƻǊ ŎƻƴǘǊƻǾŜǊǎȅΦέ  

The Court opinion in Massachusetts v. EPA held that Congress had authorized the type of challenge to 

the EPA action in 42 U.S.C. § 7607(b)(1).   YŜƴƴŜŘȅΩǎ Lujan concurrence also explained his approach as 

ǊŜǉǳƛǊƛƴƎ ǘƘŜ ǇŀǊǘȅ ōǊƛƴƎƛƴƎ ǎǳƛǘ ǘƻ άǎƘƻǿ ǘƘŀǘ ǘƘŜ ŀŎǘƛƻƴ ƛƴƧǳǊŜǎ ƘƛƳ ƛƴ ŀ ŎƻƴŎǊŜǘŜ ŀƴŘ ǇŜǊǎƻƴŀƭ ǿŀȅΦέ  

¢ƘŜ /ƻǳǊǘ ŘŜŎƛǎƛƻƴ ŦƻǳƴŘ ǘƘŀǘ 9t!Ωǎ ǊŜŦǳǎŀƭ ǘƻ ǊŜƎǳƭŀǘŜ ƎǊŜŜƴƘƻǳǎŜ Ǝŀǎ ŜƳƛǎǎƛƻƴǎ ǇǊŜǎŜƴǘǎ ŀƴ άŀŎǘǳŀƭέ 

ŀƴŘ άƛƳƳƛƴŜƴǘέ Ǌƛǎƪ ƻŦ ƘŀǊƳ ǘƻ aŀǎǎŀŎƘǳǎŜǘǘǎΦ 

YŜƴƴŜŘȅ ǿǊƻǘŜ ǎŜǇŀǊŀǘŜƭȅ ŦǊƻƳ WǳǎǘƛŎŜ {ŎŀƭƛŀΩǎ ƳŀƧƻǊƛǘȅ ƻǇƛƴƛƻƴ ƛƴ Lujan to explain that even though the 

plaintiffs in Lujan did not meet the ǎǘŀƴŘƛƴƎ ǊŜǉǳƛǊŜƳŜƴǘǎΣ άƛƴ ŘƛŦŦŜǊŜƴǘ ŎƛǊŎǳƳǎǘŀƴŎŜǎέ ŀ ǎƛƳƛƭŀǊ ǘƘŜƻǊȅ 

άƳƛƎƘǘ ǎǳǇǇƻǊǘ ŀ ŎƭŀƛƳ ǘƻ ǎǘŀƴŘƛƴƎΦέ YŜƴƴŜŘȅΩǎ Lujan concurrence demonstrates that he is willing to 

view at least some questions of court access independently from the dictates of more conservative 

Justices.  The grounds for standing in Massachusetts v. EPA focused on the rights of states, finding that 

ά{ǘŀǘŜǎ ŀǊŜ ƴƻǘ ƴƻǊƳŀƭ ƭƛǘƛƎŀƴǘǎ ŦƻǊ ǘƘŜ ǇǳǊǇƻǎŜǎ ƻŦ ƛƴǾƻƪƛƴƎ ŦŜŘŜǊŀƭ ƧǳǊƛǎŘƛŎǘƛƻƴΦέ  The decision 

ŘŜƳƻƴǎǘǊŀǘŜǎ ǘƘŀǘ άŦŜŘŜǊŀƭƛǎƳέ ŎƻƴŎŜǊƴǎ may be a basis for obtaining jurisdiction to enforce federal 

rights.  

¢ƘŜ /ƻǳǊǘ ǎǘŀǘŜŘ ǘƘŀǘ ά/ƻƴƎǊŜǎǎ Ƙŀǎ ƻǊŘŜǊŜŘ 9t! ǘƻ ǇǊƻǘŜŎǘ aŀǎǎŀŎƘǳǎŜǘǘǎ όŀƳƻƴƎ ƻǘƘŜǊǎύ ōȅ 

ǇǊŜǎŎǊƛōƛƴƎέ ŜƳƛǎǎƛƻƴǎ ǎǘŀƴŘŀǊŘǎΦ  όtƻǎǎƛōƭȅ ǘƘŜ ƛƴŎƭǳǎƛƻƴ ƻŦ ǘƘŜ ǇƘǊŀǎŜ άŀƳƻƴƎ ƻǘƘŜǊǎέ ŎƻǳƭŘ ōe helpful 

to individuals seeking to enforce the law.)  ¢ƘŜ /ƻǳǊǘ ŦƻǳƴŘ ǘƘŀǘ /ƻƴƎǊŜǎǎ Ƙŀǎ άǊŜŎƻƎƴƛȊŜŘ ŀ 

concomitant procedural right to challenge the rejection of its rulemaking petition as arbitrary and 

capricious.  Given that procedural right and MassachuǎŜǘǘǎΩ ǎǘŀƪŜ ƛƴ ǇǊƻǘŜŎǘƛƴƎ ƛǘǎ ǉǳŀǎƛ-sovereign 

ƛƴǘŜǊŜǎǘǎΣ ǘƘŜ /ƻƳƳƻƴǿŜŀƭǘƘ ƛǎ ŜƴǘƛǘƭŜŘ ǘƻ ǎǇŜŎƛŀƭ ǎƻƭƛŎƛǘǳŘŜ ƛƴ ƻǳǊ ǎǘŀƴŘƛƴƎ ŀƴŀƭȅǎƛǎΦέ  The Court 

ŎƻƴŎƭǳŘŜŘ ǘƘŀǘ ǘƘŜ ǎǘŀǘŜ ƘŀŘ άǎŀǘƛǎŦƛŜŘ ǘƘŜ Ƴƻǎǘ ŘŜƳŀƴŘƛƴƎ ǎǘŀƴŘŀǊŘǎ ƻŦ ǘƘŜ ŀŘǾŜǊǎŀǊƛŀƭ ǇǊƻŎŜǎǎΣέ ŀƴŘ 

therefore had standing to bring the case.  This could potentially be useful to individuals seeking standing 

for procedural harm. 

On the merits, EPA argued that because its regulation of greenhouse gas emissions would not cure 

global warming, its decision was not subject to judicial review.  {ǘŜǾŜƴǎΩ ŘŜŎƛǎƛƻƴ ōŜƭƛǘǘƭŜŘ ǘƘŜ ŀƎŜƴŎȅΩǎ 

argument.  

EPA overstates its case.  Its argument rests on the erroneous assumption that a small incremental step, 

because it is incremental, can never be attacked in a federal judicial forum.  Yet accepting that premise 
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would doom most challenges to regulatory action.  Agencies, like legislatures, do not generally resolve 

massive problems in one fell regulatory swoop. . . . That a first step might be tentative does not by itself 

support the notion that federal courts lack jurisdiction to determine whether that step conforms to law. 

Lƴ ŦŀǎƘƛƻƴƛƴƎ ŀ ǊŜƳŜŘȅΣ ǘƘŜ /ƻǳǊǘ ǎƛƳƛƭŀǊƭȅ ǎǘŀǘŜŘΥ ά²ƘƛƭŜ ƛǘ Ƴŀȅ ōŜ ǘǊǳŜ ǘƘŀǘ ǊŜƎǳƭŀǘƛƴƎ ƳƻǘƻǊ-vehicle 

emissions will not by itself reverseglobal warming, it by no means follows that we lack jurisdiction to 

decide whether EPA has a duty to take steps to slow or reduce ƛǘΦέ 

¢ƘŜ /ƻǳǊǘ ƘŜƭŘ ǘƘŀǘ 9t!Ωǎ ƛƴǘŜǊǇǊŜǘŀǘƛƻƴ ƻŦ ǘƘŜ /ƭŜŀƴ !ƛǊ !Ŏǘ ǿŀǎ ŎƻƴǘǊŀǊȅ ǘƻ ǘƘŜ ǘŜȄǘ ƻŦ ǘƘŜ ǎǘŀǘǳǘŜΦ 9t! 

argued that the statute gave it great discretion, since the law gives the agency the power to formulate a 

άƧǳŘƎƳŜƴǘΦέ  ¢ƘŜ /ƻǳǊǘΩǎ ŘŜŎƛǎƛƻƴ ǊŜƧŜŎǘŜŘ ǘƘŀǘ ŀǊƎǳƳŜƴǘ ŀƴŘ ǎǘŀǘŜŘ ǘƘŀǘ ǘƘŜ ǎǘŀǘǳǘŜΩǎ άǳǎŜ ƻŦ ǘƘŜ ǿƻǊŘ 

ΨƧǳŘƎƳŜƴǘ Ωƛǎ ƴƻǘ ŀ ǊƻǾƛƴƎ ƭƛŎŜƴǎŜ ǘƻ ƛƎƴƻǊŜ ǘƘŜ ǎǘŀǘǳǘƻǊȅ ǘŜȄǘΦ  It is but a direction to exercise discretion 

ǿƛǘƘƛƴ ŘŜŦƛƴŜŘ ǎǘŀǘǳǘƻǊȅ ƭƛƳƛǘǎΦέ  ¢ƘŜ /ƻǳǊǘ ƘŜƭŘ ǘƘŀǘ 9t! ŦŀƛƭŜŘ ǘƻ ǇǊƻǾƛŘŜ ŀ άǊŜŀǎƻƴŜŘ ŜȄǇƭŀƴŀǘƛƻƴέ ŦƻǊ 

its refusal to regulate greenhouse gases.  ¢ƘŜ ƻƴƭȅ ǊŜƳŜŘȅ ƻǊŘŜǊŜŘ ōȅ ǘƘŜ /ƻǳǊǘ ƛǎ ŦƻǊ 9t! ǘƻ άƎǊƻǳƴŘ ƛǘǎ 

reasons for ŀŎǘƛƻƴ ƻǊ ƛƴŀŎǘƛƻƴ ƛƴ ǘƘŜ ǎǘŀǘǳǘŜΦέ 

WǳǎǘƛŎŜ wƻōŜǊǘǎΩ ŘƛǎǎŜƴǘ ǿŀǎ ƧƻƛƴŜŘ ōȅ WǳǎǘƛŎŜǎ {ŎŀƭƛŀΣ ¢ƘƻƳŀǎΣ ŀƴŘ !ƭƛǘƻΦ  ¢ƘŜȅ ǊƛŘƛŎǳƭŜŘ ǘƘŜ ƳŀƧƻǊƛǘȅΩǎ 

standing decision.  ̧ ŜǘΣ Ƴƻǎǘ ƛƳǇƻǊǘŀƴǘƭȅΣ ŘǳŜ ǘƻ WǳǎǘƛŎŜ YŜƴƴŜŘȅΩǎ ŎǊǳŎƛŀƭ ǎǿƛƴƎ ǾƻǘŜΣ ǘƘŜƛǊ ƻǇƛƴƛƻƴ ƛǎ 

not law.  
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EDNY finds no 1983 rights in LIHEAA  

The District Court for the Eastern District of New York ruled against plaintiffs in a class action concerning 

ŜƳŜǊƎŜƴŎȅ ōŜƴŜŦƛǘǎ ǳƴŘŜǊ ǘƘŜ IƻƳŜ 9ƴŜǊƎȅ !ǎǎƛǎǘŀƴŎŜ tǊƻƎǊŀƳ όά9-I9!tέύΣ ƘƻƭŘƛƴƎ ǘƘŀǘ ǘƘŜ [ƻǿ-

Income Home Energy Assistance Act (LIHEAA), 42 U.S.C. § 8624(b)(13), does not create rights 

enforceable under 42 U.S.C. § 1983; the procedures employed by the state in administering E-HEAP are 

constitutionally adequate and no continuing due process violation exists warranting prospective relief; 

and any retroactive relief for past due process is barred by the Eleventh Amendment. Boyland v. Wing, 

2007 WL 951870, Case No. 92-CV-1002 (E.D.N.Y. March 27, 2007). 

A related case regarding non-emergency benefits had gone to the Second Circuit.  Kapps v. Wing, 404 

F.3d 105 (2d Cir. 2005).  The state argued that the named plaintiffs lack standing, because they had not 

sought E-HEAP benefits during the preceding three years.  The court rejected that argument.  The court 

stated that the plaintiff had not received compensation for the allegedly improper denial of benefits, 

and therefore their claims present a live controversy.  The court also stated that even if their claims 

were moot, the plaintiff class would still have standing.  The court quoted Supreme Court and Second 

Circuit cases for the rule that class representatives may continue to represent a class even if their 

individual claims become moot. 

The court noted that in the Kapps v. Wing case, the Second Circuit explicitly declined to address whether 

LIHEAA created rights enforceable under section 1983.   The Second Circuit observed that LIHEAA has 

many of the characteristics important to the creation of privately enforceable statutory rights, but the 

{ǳǇǊŜƳŜ /ƻǳǊǘ άƘŀǎ ŀǇǇŜŀǊŜŘ to be increasingly reluctant to find § 1983-enforceable rights in statutes 

which, like the LIHEAA, set forth their requirements in the context of delineating the obligations that 

ŀŎŎƻƳǇŀƴȅ ǇŀǊǘƛŎƛǇŀǘƛƻƴ ƛƴ ŦŜŘŜǊŀƭ ǎǇŜƴŘƛƴƎ ŎƭŀǳǎŜ ǇǊƻƎǊŀƳǎΦέ  The Second Circuit made reference to 

άǘƘŜ ŀŦǘŜǊƳŀǘƘ ƻŦ ǘƘŜ /ƻǳǊǘΩǎ ŘŜŎƛǎƛƻƴ ƛƴ DƻƴȊŀƎŀ ¦ƴƛǾŜǊǎƛǘȅέ ǾΦ 5ƻŜ, 536 U.S. 273 (2002), and decided 

the case on constitutional due process grounds instead.  424 F.3d at 127.  

The district court cited three court of appeals cases addressing the issue prior to Gonzaga.  The Fourth 

and Sixth Circuits had held that LIHEAA conferred no rights enforceable under section 1983; the Eighth 

Circuit held to the contrary.  The district court in NY found the decisions of the Fourth and Sixth Circuits 

persuasive.  The court noted that LIHEAA does not establish an entitlement program, but rather 

provides a lump sump to be distributed to eligible households until the funds run out.  The court noted 

ǘƘŀǘ ǘƘŜ ǎǘŀǘǳǘŜ ŘƻŜǎ ƴƻǘ Ŏƻƴǘŀƛƴ άǘƘŜ ŎǳǎǘƻƳŀǊȅ ΨǎƘŀƭƭΩ ƭŀƴƎǳŀƎŜ ǳǘƛƭƛȊŜŘ ǿƘŜƴ /ƻƴƎǊŜǎǎ ƛǎ ƛƳǇƻǎƛƴƎ 

mandatory obligations and evincing an intent to create new rights; instead the Act provides that the 

ǇŀǊǘƛŎƛǇŀǘƛƴƎ ǎǘŀǘŜ ΨƎƛǾŜ ŀǎǎǳǊŀƴŎŜǎΩ ǘƘŀǘ ǘƘŜ ǎǘŀǘŜ ǿƛƭƭ ƳŜŜǘ ǘƘŜ ŜǎǘŀōƭƛǎƘŜŘ ώŦŜŘŜǊŀƭϐ ŎƻƴŘƛǘƛƻƴǎΦέ  The 

ŎƻǳǊǘ ŎƻƴŎƭǳŘŜŘ άǘƘŀǘ ǘƘŜǊŜ ƛǎ ƴƻǘƘƛƴƎ ƛƴ ǘƘŜ ƭŀƴƎǳŀƎŜ ƻǊ ǘƘŜ ǎǘǊǳŎǘǳǊŜ ƻŦ [LI9!! ǘƘŀǘ ǳƴŀƳōƛƎǳƻǳǎƭȅ 

confers a private right enforceable in an action under Section 1983 and, therefore, no such cause of 

ŀŎǘƛƻƴ ŜȄƛǎǘǎΦέ 
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The court held that plaintiffs have a protected property interest in E-HEAP benefits, but that they were 

receiving constitutionally adequate due process.  ¢ƘŜ ŎƻǳǊǘ ǊŜŎƛǘŜŘ ŀǘ ƭŜƴƎǘƘ ǘƘŜ ǎǘŀǘŜΩǎ ǊŜŎŜƴǘ ǇƻƭƛŎȅ 

ŘƛǊŜŎǘƛǾŜǎ ǘƘŀǘ ŎƘŀƴƎŜŘ ǘƘŜ ǎǘŀǘŜΩǎ ǇƻƭƛŎƛŜǎ ǘƻ ŎƻƳǇƭȅ ǿƛǘƘ ŦŜŘŜǊŀƭ ƭŀǿΦ  The court stated that the 

plaintiffs had failed to offer any evidence that the current City procedures and practices improperly 

deny E-HEAP benefits. 

Since the Court held that there was no existing violation of due process, the only possible relief would 

address prior violations.  Plaintiffs sought corrective payments to address prior illegal denial of benefits.  

The district court held that corrective payments would violate the Eleventh Amendment.  The court 

analyzed whether the city was acting as an arm of the state in administering E-HEAP.  The court cited 

Second Circuit precedent, Marbley v. Bane, 57 F.3d 224 (2d Cir. 1995), that had already held that for the 

HEAP program, the local social services districts act as an arm of the state.  The primary factors were 

that the state was responsible for all expenditures and the local districts had no policymaking 

discretion.  The court held that there were no important distinctions between HEAP and E-HEAP.  For 

both programs, funds came from the state, not local, treasury, and the state had sole policymaking 

discretion. 
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Louisiana state court Medicaid preemption case  

An intermediate appellate court in Louisiana wrote a very helpful preemption opinion in a Medicaid 

annuities case. The case concerns the denial of Medicaid for long term care based on excess resources, 

due to the counting of an annuity as an available resource. The state regulations required that an 

annuity name the State of Louisiana, Department of Health and Hospitals, as the primary and 

permanent residual beneficiary remaining in the annuity, not to exceed any Medicaid funds expended 

during the lifetime of the individual. This regulation is more restrictive than the federal guidelines. The 

court held that the state regulations were preempted by federal lawΦ YƛƴƎ ǾΦ {ŜŎǊŜǘŀǊȅΣ [ƻǳƛǎƛŀƴŀ 5ŜǇΩǘ 

of Health and Hospitals, 2007 WL 984400, Case No. 42071-CA (La.App. 2 Cir. April 4, 2007). 

¢ƘŜ ŎƻǳǊǘ ǎǘŀǘŜŘΥ άLǘ ƛǎ ǿŜƭƭ ŜǎǘŀōƭƛǎƘŜŘ ǘƘŀǘ ƎŜƴŜǊŀƭƭȅ ǎǘŀǘŜ ǊŜƎǳƭŀǘƛƻƴǎ ǘƘŀǘ ŀǊŜ ƛƴŎƻƴǎƛǎǘŜƴǘ ǿƛǘƘ ŦŜŘŜǊŀƭ 

law are invalid under the Supremacy Clause. U.S.C.A. Const. Art. 6, cl. 2.  Also, it is generally held that 

ǘƘŜ {ǳǇǊŜƳŀŎȅ /ƭŀǳǎŜ ŀǇǇƭƛŜǎ ǘƻ ǘƘŜ ǊŜƎǳƭŀǘƻǊȅ ǎŎƘŜƳŜ ǇǊƻƳǳƭƎŀǘŜŘ ǳƴŘŜǊ ǘƘŜ aŜŘƛŎŀƛŘ ŀŎǘΦέ  The 

court cited two cases in which the court found jurisdiction under 42 U.S.C. § 1983 and a consent decree 

case.  Thus, this decision views section 1983 cases as providing a basis for jurisdiction under the 

Supremacy Clause. 

¢ƘŜ ŎƻǳǊǘ ǘƘŜƴ ŀƴŀƭȅȊŜŘ ǘƘŜ ŀǇǇƭƛŎŀōƭŜ ƭŀǿΣ ŀƴŘ ŦƻǳƴŘ ǘƘŀǘ ǘƘŜ ǎǘŀǘŜ ǊŜƎǳƭŀǘƛƻƴ άƛǎ ƛƴŎƻƴǎƛǎǘŜƴǘ ǿƛǘƘ ǘƘe 

federal Medicaid Act and the directives of the Secretary of Health and Hospitals.  Therefore, it is 

ǳƴŜƴŦƻǊŎŜŀōƭŜΦέ  ¢ƘŜ ŎƻǳǊǘ ǎǘŀǘŜŘ ǘƘŀǘ ƛǘ ǳƴŘŜǊǎǘƻƻŘ ǘƘŜ ǎǘŀǘŜ άǿŀǎ ŦǊǳǎǘǊŀǘŜŘ ǿƛǘƘ ǘƘŜ ǇǊŀŎǘƛŎŜ ƻŦ ǿƘŀǘ 

ŎƻǳƭŘ ōŜ ǇŜǊŎŜƛǾŜŘ ŀǎ ǎƘŜƭǘŜǊƛƴƎ ŀǎǎŜǘǎΣέ ōǳǘ ǘƘŜ ŀƴƴǳƛǘȅ ǊŜƎǳƭŀǘƛƻƴ άŘƛŘ ƴƻǘ ŎƻƳǇƭȅ ǿƛǘƘ ǘƘŜ ŀǇǇƭƛŎŀōƭŜ 

ǇǊŜŜƳǇǘƛǾŜ ŦŜŘŜǊŀƭ ǎǘŀǘǳǘŜǎΦέ  The court held that the individual was entitled to Medicaid. 

Louisiana had tried to apply this policy against a Medicaid applicant who applied BEFORE the enactment 

of the DRA.  The court does note that the DRA amended the Medicaid Act to include state remainder 

beneficiary rules for annuities owned by Medicaid LTC applicants and their spouses, but that "the 

statute was not in effect at the time of Mrs. King's application." 
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Supreme Court holds state banking laws preempted  

Lƴ ŀ ŎŀǎŜ ŎƘŀƭƭŜƴƎƛƴƎ aƛŎƘƛƎŀƴΩǎ ǊŜƎǳƭŀǘƛƻƴ ƻŦ ŀ ƴŀǘƛƻƴŀƭ ōŀƴƪΩǎ ǎǳōǎƛŘƛŀǊȅΣ ǘƘŜ {ǳǇǊŜƳŜ /ƻǳǊǘ ƘŜƭŘ ǘƘŀǘ 

ōŀƴƪƛƴƎ ŎƻƴŘǳŎǘŜŘ ōȅ ŀ ƴŀǘƛƻƴŀƭ ōŀƴƪΩǎ ǎǳōǎƛŘƛŀǊȅ ƛǎ ǎǳōƧŜŎǘ ǘƻ ǘƘŜ άǎǳǇŜǊƛƴǘŜƴŘŜƴŎŜέ ƻŦ ǘƘŜ ŦŜŘeral 

ƎƻǾŜǊƴƳŜƴǘΩǎ hŦŦƛŎŜ ƻŦ ǘƘŜ /ƻƳǇǘǊƻƭƭŜǊ ƻŦ ǘƘŜ /ǳǊǊŜƴŎȅ όh//ύΦ ¢ƘŜ ŎƻǳǊǘ ǊǳƭŜŘ ǘƘŀǘ ŦŜŘŜǊŀƭ ōŀƴƪƛƴƎ ƭŀǿ 

ǇǊŜŜƳǇǘǎ ǎǘŀǘŜ ōŀƴƪƛƴƎ ƭŀǿǎ ŀƴŘ ǊŜƎǳƭŀǘƛƻƴǎΣ ŀƴŘ ǘƘŜ ōŀƴƪΩǎ ǎǳōǎƛŘƛŀǊȅ Ƴŀȅ ƴƻǘ ōŜ ǎǳōƧŜŎǘŜŘ ǘƻ ǎǘŀǘŜ 

audits and surveillance. Watters v. Wachovia Bank, 2007 WL 1119539, No. 05-1342 (April 17, 2007). The 

decision was written by Justice Ginsberg and joined by Justices Kennedy, Souter, Breyer, and Alito. 

Justice Stevens wrote a dissent and was joined by Chief Justice Roberts and Justice Scalia. Justice 

Thomas did not take part in the case. 

Many consumer groups filed amicus briefs arguing in favor of state regulation, which is generally more 

protective of consumer rights.  In addition, all of the other 49 states sided with Michigan.  These efforts 

did not persuade the majority of the Supreme Court.  ¢ƘŜ /ƻǳǊǘΩǎ ŘŜŎƛǎƛƻƴ ƛǎ ǾƛŜǿŜŘ ŀǎ ŀ ǾƛŎǘƻǊȅ ŦƻǊ ǘƘŜ 

banking industry and the expansive power of the executive branch of the federal government. 

There had been extensive briefing in the case regarding whether the OCC regulations were sufficient to 

preempt state law.  WǳǎǘƛŎŜ {ǘŜǾŜƴǎΩ ŘƛǎǎŜƴǘ ǎǘŀǘŜǎΥ ώƴϐƻƴŜ ƻŦ ǘƘŜ ŦƻǳǊ /ƛǊŎǳƛǘǎ ǘƻ ƘŀǾŜ ŀŘŘǊŜǎǎŜŘ ǘƘƛǎ 

issue relied on the preemptive force of the [National Banking Act] NBA itself.  Each instead asked 

ǿƘŜǘƘŜǊ ǘƘŜ h//Ωǎ ǊŜƎǳƭŀǘƛƻƴǎ ǇǊŜŜƳǇǘŜŘ ǎǘŀǘŜ ƭŀǿΦέ  

The majority opinion does not address the question of whether the federal regulations could choose to 

preempt state banking regulation, if the federal statute did not do so.  Instead, the Court based its 

decision on the National Banking Act, not the regulations.  In a footnote, Justice Ginsberg states: 

ά.ŜŎŀǳǎŜ ǿŜ ƘƻƭŘ ǘƘŀǘ ǘƘŜ b.! ƛǘǎŜƭŦ ς ƛƴŘŜǇŜƴŘŜƴǘ ƻŦ h//Ωǎ ǊŜƎǳƭŀǘƛƻƴ ς preempts the application of 

the pertinent Michigan laws to national bank operating subsidiaries, we ƴŜŜŘ ƴƻǘ ŎƻƴǎƛŘŜǊ ǘƘŜ ŘƛǎǎŜƴǘΩǎ 

ƭŜƴƎǘƘȅ ŘƛǎŎƻǳǊǎŜ ƻƴ ǘƘŜ ŘŀƴƎŜǊǎ ƻŦ ǾŜǎǘƛƴƎ ǇǊŜŜƳǇǘƛǾŜ ŀǳǘƘƻǊƛǘȅ ƛƴ ŀŘƳƛƴƛǎǘǊŀǘƛǾŜ ŀƎŜƴŎƛŜǎΦέ 

¢ƘŜ ŘƛǎǎŜƴǘ ŘƛǎŀƎǊŜŜŘ ǿƛǘƘ ǘƘŜ /ƻǳǊǘΩǎ ŦƛƴŘƛƴƎ ǘƘŀǘ ǘƘŜ b.! ǇǊŜŜƳǇǘǎ ǎǘŀǘŜ ƭŀǿǎ ŀǎ ŀǇǇƭƛŜŘ ǘƻ ƴŀǘƛƻƴŀƭ 

bank subsidiaries.  At the end of his dissent, Justice Stevens wrote (citations omitted): 

²ƘŀǘŜǾŜǊ ǘƘŜ /ƻǳǊǘ ǎŀȅǎΣ ǘƘƛǎ ƛǎ ŀ ŎŀǎŜ ŀōƻǳǘ ŀƴ ŀŘƳƛƴƛǎǘǊŀǘƛǾŜ ŀƎŜƴŎȅΩǎ Ǉƻǿer to preempt state laws. . . 

With rare exception, we have found preemption only when a federal statute commanded it, when a 

conflict between federal and state law precluded obedience to both sovereigns, or when a federal 

statute so completely occupied a field that it left no room for additional state regulation.  Almost 

invariably the finding of preemption has been basŜŘ ƻƴ ǘƘƛǎ /ƻǳǊǘΩǎ ƛƴǘŜǊǇǊŜǘŀǘƛƻƴ ƻŦ ǎǘŀǘǳǘƻǊȅ ƭŀƴƎǳŀƎŜ 

or of regulations plainly authorized by Congress.  Never before have we endorsed administrative action 

whose sole purpose was to preempt state law rather than to implement a statutory command. 

Thus, the case ducks the important question of whether federal regulations alone are sufficient to 

preempt state law. 
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Washington S.Ct. Medicaid comparability case  

The Supreme Court of Washington, sitting en banc, decided, by a vote of five judges to three, that the 

ǎǘŀǘŜΩǎ άǎƘŀǊŜŘ ƭƛǾƛƴƎ ǊǳƭŜέ ǿƘƛŎƘ ǊŜŘǳŎŜŘ ŦǳƴŘƛƴƎ ŦƻǊ ƛƴ-home care by 15 percent because the recipients 

were living with their paid caregivers violated federal law. The case concerned the consolidated appeal 

of individual state administrative hearings, for which state law confers jurisdiction on an appeal to state 

court. While the plaintiffs alleged multiple violations of federal law, including the American with 

Disabilities Act and constitutional guarantees of equal protection and due process, the court decided the 

issue solely based on the Medicaid comparability provision. Having decided that the state rule violates 

the comparability provision, the court declined to address any of the other allegedly applicable federal 

laws. Jenkins v. Washington State Department of Social and Health Services, 2007 WL 1288780, Nos. 

78652-6, 78931-2 (Wash. May 3, 2007). 

The case concerned three separate plaintiffs who received Medicaid payments for in-home personal 

care services to help them with basic activities of daily living.  The first plaintiff is living with HIV/AIDS, 

and his caregiver is his partner.  The second plaintiff is developmentally disabled and lives with an 

unrelated paid caregiver.  The third plaintiff has kidney disease and is an insulin dependent diabetic.  Her 

caregiver is her son.  ¢ƘŜ ǎǘŀǘŜ ŎƻƴŘǳŎǘŜŘ ŀ άǘƛƳŜ ǎǘǳŘȅ ǊŜǇƻǊǘέ ƻŦ ŎŀǊŜƎƛǾŜǊǎΣ ŀƴŘ ŎƻƴŎƭǳŘŜŘ ǘƘŀǘ ǘƘŜ 

percentage of time devoted by live-in caregivers to household tasks ranged from 33% to 44%.  The state 

ǘƘŜƴ ŘŜǾŜƭƻǇŜŘ ǘƘŜ άǎƘŀǊŜŘ ƭƛǾƛƴƎ ǊǳƭŜΣέ ǿƘƛŎƘ ŀǇǇƭƛŜŘ ŀƴ ƛǊǊŜōǳǘǘŀōƭŜ ǇǊŜǎǳƳǇǘƛƻƴ ǘƘŀǘ ōŜƴŜŦƛŎƛŀǊƛŜǎ 

with live-in caregivers need 15% fewer in-home care hours.  ¢ƘŜ άǘƘŜƻǊȅέ ōŜƘƛƴŘ ǘƘŜ ǎƘŀǊŜŘ ƭƛǾƛƴƎ ǊǳƭŜ ƛǎ 

ǘƘŀǘ άƛŦ ŎŀǊŜƎƛǾŜǊǎ Ƴǳǎǘ ŎƭŜŀƴ ǘƘŜƛǊ ƻǿƴ ƘƻǳǎŜǎΣ Ǝƻ ǎƘƻǇǇƛƴƎΣ ŀƴŘ Ŏƻƻƪ ƳŜŀƭǎ ŦƻǊ ǘƘŜƛr own benefit, 

ŎŜǊǘŀƛƴ ŘǳǇƭƛŎŀǘƛƻƴ ƻŦ ŜŦŦƻǊǘǎ ŀǊŜ ǇǊŜǎǳƳŜŘΣ ŀƴŘ Χ ŀ ǎǘŀǘŜ ǎƘƻǳƭŘ ƴƻǘ Ǉŀȅ ŦƻǊ ǘƘƻǎŜ ǘŀǎƪǎ ǘƘŀǘ ōŜƴŜŦƛǘ ǘƘŜ 

ŜƴǘƛǊŜ ƘƻǳǎŜƘƻƭŘΦέ 

The Washington Supreme Court held that the 15% reduction in funded in-home care hours violated the 

aŜŘƛŎŀƛŘ !ŎǘΩǎ Ŏomparability requirements, 42 U.S.C. §1396a(a)(10)(B), which provides that Medicaid 

ǎƘŀƭƭ ōŜ άƳŀŘŜ ŀǾŀƛƭŀōƭŜ ǘƻ ŀƴȅ ƛƴŘƛǾƛŘǳŀƭΧώŀƴŘϐ ǎƘŀƭƭ ƴƻǘ ōŜ ƭŜǎǎ ƛƴ ŀƳƻǳƴǘΣ ŘǳǊŀǘƛƻƴΣ ƻǊ ǎŎƻǇŜ ǘƘŀƴ ǘƘŜ 

ƳŜŘƛŎŀƭ ŀǎǎƛǎǘŀƴŎŜ ƳŀŘŜ ŀǾŀƛƭŀōƭŜ ǘƻ ŀƴȅ ƻǘƘŜǊ ǎǳŎƘ ƛƴŘƛǾƛŘǳŀƭΦέ  ¢ƘŜ ŎƻǳǊǘ ƘŜƭŘ ǘƘŀǘ ǘƘŜ ǎǘŀǘŜΩǎ 

irrefutable presumption that people with live-in caregivers need fewer in-ƘƻƳŜ ŎŀǊŜ ƘƻǳǊǎ άƴŜƛǘƘŜǊ 

addresses nor evaluates the variation of individual situations where caregivers perform household tasks 

that may benefit both ǘƘŜ ǊŜŎƛǇƛŜƴǘ ŀƴŘ ǘƘŜ ƘƻǳǎŜƘƻƭŘ ƎŜƴŜǊŀƭƭȅΦέ  The court found that this lack of 

individualized assessment of needs for housekeeping, shopping and meal preparation treats the 

plaintiffs differently than other Medicaid beneficiaries.   For instance, the plaintiff with kidney disease 

and diabetes had a special diet requiring 8 hours per month of additional shopping and 45 hours per 

month of specialized meal preparation.   ¢ƘŜ ŎƻǳǊǘ ŎƻƴŎƭǳŘŜŘ ǘƘŀǘ ǘƘŜ ǎǘŀǘŜ άǾƛƻƭŀǘŜǎ ǘƘŜ ŎƻƳǇŀǊŀōƛƭƛǘȅ 

requirement when it reduceǎ ŀ ǊŜŎƛǇƛŜƴǘΩǎ ōŜƴŜŦƛǘǎ ōŀǎŜŘ ƻƴ ŀ ŎƻƴǎƛŘŜǊŀǘƛƻƴ ƻǘƘŜǊ ǘƘŀƴ ǘƘŜ ǊŜŎƛǇƛŜƴǘΩǎ 

ŀŎǘǳŀƭ ƴŜŜŘΦέ  

The court criticized the inflexible 15% cut in funded hours.  The court noted that neither the state 

ŀƎŜƴŎȅ ƴƻǊ ǘƘŜ ǘƛƳŜ ǎǘǳŘȅ ǊŜǇƻǊǘ ǇǊƻǾƛŘŜŘ άŀƴȅ ŜȄǇƭŀƴŀǘƛƻƴ ƻŦ Ƙow the 15 percent amount is derived 

ŦǊƻƳ ǘƘŜ ǎǘǳŘȅΩǎ ŘŀǘŀΦέ  ¢ƘŜ ŎƻǳǊǘ ƘŜƭŘ ǘƘŀǘ ǘƘŜ ǎǘŀǘŜΩǎ ǇǊŜǎǳƳǇǘƛƻƴ ǘƘŀǘ άǎƻƳŜ ǊŜŎƛǇƛŜƴǘǎ ƴŜŜŘ ŦŜǿŜǊ 

ƘƻǳǊǎ ƻŦ ŎŀǊŜ ǿƛǘƘƻǳǘ ƛƴŘƛǾƛŘǳŀƭƛȊŜŘ ŘŜǘŜǊƳƛƴŀǘƛƻƴ ǾƛƻƭŀǘŜǎ ǘƘŜ ŎƻƳǇŀǊŀōƛƭƛǘȅ ǊŜǉǳƛǊŜƳŜƴǘΦέ  
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The state also argued that the comparability requirement was inapplicable, since the plaintiffs were 

receiving services under a Medicaid waiver.  The court noted that the waiver application did not 

mention the shared living rule, and therefore, the waiver program was not exempt from the federal 

comparability requirement. 

The dissent focused on Chevron ŘŜŦŜǊŜƴŎŜ ǘƻ ǘƘŜ ŦŜŘŜǊŀƭ ƎƻǾŜǊƴƳŜƴǘΩǎ ǊŜƎǳƭŀǘƛƻƴǎΦ  Chevron U.S.A., Inc. 

v. Natural Res. Defense Council, Inc., 467 U.S. 837, 842-44 (1984).  (The majority focused on the federal 

statute and did not address the federal regulations.)  The dissent concluded that a federal regulation 

interpreting the comparability provision which permitted utilization control procedures, was 

άƛƭƭǳǎǘǊŀǘƛǾŜΣ ƴƻǘ ŜȄƘŀǳǎǘƛǾŜΣ ƻŦ ǘƘŜ ǘȅǇŜ ƻŦ ŎǊƛǘŜǊƛŀ ōȅ ǿƘƛŎƘ a state may permissibly limit the provision 

ƻŦ ǎŜǊǾƛŎŜǎΦέ  ¢ƘŜ ŘƛǎǎŜƴǘ ŦǳǊǘƘŜǊ ŎƛǘŜŘ ŀ ŦŜŘŜǊŀƭ ǇǊƛƳŜǊ ǿƘƛŎƘ ǎǘŀǘŜŘ ǘƘŀǘ άǎŜǊǾƛŎŜǎ Ŏŀƴƴƻǘ ōŜ ŦǳǊƴƛǎƘŜŘ ƛŦ 

ǘƘŜȅ ǇǊƛƴŎƛǇŀƭƭȅ ōŜƴŜŦƛǘ ǘƘŜ ΨŦŀƳƛƭȅ ǳƴƛǘΦΩέ  ¢ƘŜ ŘƛǎǎŜƴǘ ŦƻǳƴŘ ǘƘŀǘ ǘƘŜ ǎƘŀǊŜŘ ƭƛǾƛƴƎ ǊǳƭŜΩǎ ƛǊǊŜōǳǘǘŀble 

ǇǊŜǎǳƳǇǘƛƻƴ ƛǎ ƻƴƭȅ ƻƴŜ ƻŦ Ƴŀƴȅ ƛǊǊŜōǳǘǘŀōƭŜ ǇǊŜǎǳƳǇǘƛƻƴǎ ƛƴ ǘƘŜ ǎǘŀǘŜΩǎ ŀǎǎŜǎǎƳŜƴǘ ǘƻƻƭΦ  The dissent 

ƴƻǘŜŘ ǘƘŀǘ ǘƘŜ ŀǎǎŜǎǎƳŜƴǘ ǘƻƻƭ ŘƻŜǎ ƴƻǘ ƛƴŘƛǾƛŘǳŀƭƭȅ ŀǎǎŜǎǎ ŀƴȅƻƴŜΩǎ ƴŜŜŘ ŦƻǊ ƘƻǳǎŜƪŜŜǇƛƴƎΣ ǎƘƻǇǇƛƴƎΣ 

and meal preparation, and therefore concluded that beneficiaries with live-in caregivers are not treated 

differently. 
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Illinois Dt. Ct. Settlement enforcement case  

The federal district court for the Northern District of Illinois refused to relieve a defendant from the 

obligations in a settlement agreement, when the United States Supreme Court ruled that his former co-

defendants were entitled to an entry of judgment in their favor. The court held that the ruling for the 

former co-defendants did not constitute changed circumstances and that the continued enforcement of 

the settlement is not unjust or inequitable. National Organization For Women v. Scheidler, 2007 WL 

1280654, No. 86 C 7888 (N.D. Ill. April 30, 2007). 

This case emanated from a case filed by NOW and health care clinics in 1986 against several pro-life 

individuals and organizations, including Randall Terry, for damages and an injunction under the 

wŀŎƪŜǘŜŜǊ LƴŦƭǳŜƴŎŜŘ ŀƴŘ /ƻǊǊǳǇǘ hǊƎŀƴƛȊŀǘƛƻƴǎ !Ŏǘ όάwL/hέύΦ  The district court dismissed the complaint 

in 1991, and the Seventh Circuit affirmed in 1992.  In 1994, the Supreme Court, in a unanimous decision 

written by Chief Justice Rehnquist, reversed.  In November 1997, a trial date was set for March 1998.  In 

January 1998, Mr. Terry entered into a settlement agreement, in which he agreed to refrain from 

interfering with the right of plaintiff clinics to conduct their business, from blockading the entrances to 

clinics, from using violence or the threat of violence against the clinics or women who use it, and from 

inciting others to do so.  After a fairness hearing, the court entered an Order of Final Approval of Partial 

{ŜǘǘƭŜƳŜƴǘ ōŜǘǿŜŜƴ tƭŀƛƴǘƛŦŦǎ ŀƴŘ wŀƴŘŀƭƭ !Φ ¢ŜǊǊȅ όάhǊŘŜǊέύΦ  After plaintiffs won at trial against the 

other defendants, the Supreme Court issued two more decisions in the case, both in favor of the 

defendants.  The final Supreme Court decision in 2006 ruled that the remaining defendants were 

entitled to an entry of judgment.  The decision was written by Justice Breyer, and it was unanimous. 

Mr. Terry subsequently moved the court under Federal Rule of Civil Procedure 60(b)(5) for relief from a 

Ŧƛƴŀƭ ƻǊŘŜǊ ǿƘŜƴ άŀ ǇǊƛƻǊ ƧǳŘƎƳŜƴǘ ǳǇƻƴ ǿƘƛŎƘ ƛǘ ƛǎ ōŀǎŜŘ Ƙŀǎ ōŜŜƴ ǊŜǾŜǊǎŜŘ ƻǊ ƻǘƘŜǊǿƛǎŜ ǾŀŎŀǘŜŘ ƻǊ ƛŦ 

ƛǘ ƛǎ ƴƻ ƭƻƴƎŜǊ ŜǉǳƛǘŀōƭŜ ǘƘŀǘ ǘƘŜ ƧǳŘƎŜƳŜƴǘ ǎƘƻǳƭŘ ƘŀǾŜ ǇǊƻǎǇŜŎǘƛǾŜ ŀǇǇƭƛŎŀǘƛƻƴΦέ  The district court was 

ǳƴǎȅƳǇŀǘƘŜǘƛŎ ŀƴŘ ōŜŦƻǊŜ ŀƴŀƭȅȊƛƴƎ ǘƘŜ ƭŜƎŀƭ ƛǎǎǳŜǎ ǎǘŀǘŜŘΥ ά¢ŜǊǊȅ ǎŜŜƪǎ ǘƻ ōŜƴŜŦƛǘ ŦǊƻƳ ǘƘŜ Ǌƛǎƪǎ ǘŀƪŜƴ 

and costs paid by the other Defendants and escape the consequences of his own decision to forgo those 

ǎŀƳŜ Ǌƛǎƪǎ ŀƴŘ ŎƻǎǘǎΦέ 

The court hŜƭŘ ǘƘŀǘ ǘƘŜ {ǳǇǊŜƳŜ /ƻǳǊǘΩǎ ǊǳƭƛƴƎ ǘƘŀǘ ǘƘŜǊŜ ǿŀǎ ƴƻ ƭƛŀōƛƭƛǘȅ ǳƴŘŜǊ wL/h άŘƻŜǎ ƴƻǘ ŀŦŦŜŎǘ 

ǘƘŜ Ǿƛŀōƛƭƛǘȅ ƻŦ ǘƘŜ hǊŘŜǊΦέ  The court stated that the settlement was based not on the possibility of RICO 

ƭƛŀōƛƭƛǘȅΣ ōǳǘ ǊŀǘƘŜǊ άǿŀǎ ǎƛƳǇƭȅ ōŀǎŜŘ ƻƴ ǘƘŜ ǇŀǊǘƛŜǎΩ ǿƛƭƭƛƴƎƴŜǎǎ ǘƻ ŜƴŘ ǘƘŜƛǊ ŘƛǎǇǳǘŜΦέ  The court stated 

ǘƘŀǘ ǘƘŜ ǇƭŀƛƴǘƛŦŦǎ ŀƭǎƻ ƘŀŘ άƻǘƘŜǊ ǾƛŀōƭŜ ŦŜŘŜǊŀƭ ŎƭŀƛƳǎέ ǘƘŀǘ ǿŜǊŜ άǇŀǊǘ ƻŦ ǘƘŜ ŎƻƴǎƛŘŜǊŀǘƛƻƴ ƻŦ ¢ŜǊǊȅΩǎ 

ǊŜƭŜŀǎŜΦέ 

The court then addressed the equities.  ¢ƘŜ ŎƻǳǊǘ ǊǳƭŜŘ ǘƘŀǘ ǾŀŎŀǘƛƴƎ ǘƘŜ ƻǊŘŜǊ άǿƻǳƭŘ undermine the 

ƛƴǘŜƎǊƛǘȅ ƻŦ ǘƘŜ ǎŜǘǘƭŜƳŜƴǘ ŀƎǊŜŜƳŜƴǘΦέ  ¢ƘŜ ŎƻǳǊǘ ŦǳǊǘƘŜǊ ŎƻƴŎƭǳŘŜŘ ǘƘŀǘ ǘƘŜ άƛƴƧǳƴŎǘƛƻƴ ŜƳōƻŘƛŜŘ ƛƴ 

ǘƘŜ hǊŘŜǊ ƛǎ ƴŜŎŜǎǎŀǊȅ ǘƻ ŜƴǎǳǊŜ ǘƘŀǘ ¢ŜǊǊȅ ƪŜŜǇǎ Ƙƛǎ ŜƴŘ ƻŦ ǘƘŜ ōŀǊƎŀƛƴΦέ 
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7th Cir. Rejects Taxpayer Standing  

The Seventh Circuit addressed the issue of taxpayer standing to allege violations of the Establishment 

/ƭŀǳǎŜ ƛƴ ǘƘŜ ŎƻƴǘŜȄǘ ƻŦ ǘƘŜ ƳƛƭƛǘŀǊȅΩǎ ǎǳǇǇƻǊǘ ŦƻǊ ǘƘŜ WŀƳōƻǊŜŜ ƻŦ ǘƘŜ .ƻȅ {Ŏƻǳǘǎ ƻŦ !ƳŜǊƛŎŀΦ ¢ƘŜ ŎƻǳǊǘ 

concluded that the taxpayers did not have standing to challenge the federal statute that requires the 

¦ƴƛǘŜŘ {ǘŀǘŜǎ ƳƛƭƛǘŀǊȅ ǘƻ ŀǎǎƛǎǘ ǿƛǘƘ ǘƘŜ .ƻȅ {ŎƻǳǘǎΩ ƴŀǘƛƻƴŀƭ ŜǾŜƴǘΣ ōŜŎŀǳǎŜ ǘƘŜ ǎǘŀǘǳǘŜ ƛǎ ŀǳǘƘƻǊƛȊŜŘ ōȅ 

/ƻƴƎǊŜǎǎΩǎ ǇƻǿŜǊ ǳƴŘŜǊ ǘƘŜ aƛƭƛǘŀǊȅ /ƭŀǳǎŜǎ ŀƴŘ tǊƻǇŜǊǘȅ /ƭŀǳǎŜ ƻŦ ǘƘŜ /ƻƴǎǘƛǘǳǘƛƻƴ ƛƴǎǘŜŀŘ ƻŦ ǘƘŜ 

Taxing and Spending Clause. Winkler v. Gates, 481 F.3d 977 (7th Cir. April 4, 2007). 

¢ƘŜ ƳƛƭƛǘŀǊȅ ǎǇŜƴŘǎ ŀǇǇǊƻȄƛƳŀǘŜƭȅ с ǘƻ у Ƴƛƭƭƛƻƴ ŘƻƭƭŀǊǎ ƻƴ ǘƘŜ .ƻȅ {ŎƻǳǘǎΩ WŀƳōƻǊŜŜΣ ǿƘƛŎƘ ƻŎŎǳǊǎ ƻƴŎŜ 

every 4 years.  These expenditures are all in services provided by the military, including equipment and 

labor by soldiers in constructing a tent city.  Lƴ ǊŜǎǇƻƴǎŜ ǘƻ ǘƘŜ ŘƛǎǘǊƛŎǘ ŎƻǳǊǘΩǎ ƛƴƧǳƴŎǘƛƻƴ ŜƴƧƻƛƴƛƴƎ ǘƘŜ 

military from supporting the Jamboree, Congress passed a statute clarifying that the Jamboree is a 

training event for the Armed Forces, simulating the preparation, logistics, and leadership required for 

combat.  The military also justified its expenditures as funds spent for recruitment and public relations.  

Lƴ ǊŜǾŜǊǎƛƴƎ ǘƘŜ ŘƛǎǘǊƛŎǘ ŎƻǳǊǘΩǎ ƛƴƧǳƴŎǘƛƻƴ ōŀǎŜŘ ƻƴ ŀ ŦƛƴŘƛƴƎ ǘƘŀǘ ǘƘŜ Ǉƭŀƛntiffs lacked standing, the court 

of appeals stated: 

Although [plaintiff] questions whether the military is investing its time and money wisely when 

it uses the Jamboree to further its broader goals, that concern is far removed from the 

Establishment Clause.  Furthermore, a court is poorly equipped to second-ƎǳŜǎǎ ǘƘŜ ƳƛƭƛǘŀǊȅΩǎ 

own assessment of the benefits of the Jamboree.  In a time when the armed forces regularly 

ǎǇŜƴŘ ǎƛƎƴƛŦƛŎŀƴǘ ŦǳƴŘǎ ōƻǘƘ ŦƻǊ ǊŜŎǊǳƛǘƳŜƴǘ ŀƴŘ ǇǳōƭƛŎ ǊŜƭŀǘƛƻƴǎΣ /ƻƴƎǊŜǎǎΩǎ ŘŜŎƛǎƛƻƴ ǘƻ 

authorize them to take advantage of a built-in audience of potential recruits is reasonably 

related to the activities authorized by the Military Clauses. 

{ƛƴŎŜ ǘƘŜ ŎƻǳǊǘ ǾƛŜǿŜŘ ǘƘŜ ƳƛƭƛǘŀǊȅΩǎ ǎǳǇǇƻǊǘ ƻŦ ǘƘŜ WŀƳōƻǊŜŜ ŀǎ ƧǳǎǘƛŦƛŜŘ ōȅ /ƻƴƎǊŜǎǎΩǎ ǇƻǿŜǊ ǳƴŘŜǊ ǘhe 

Military Clauses of the Constitution, Art. I, § 8, cls. 12-14, and its use of equipment as justified by 

/ƻƴƎǊŜǎǎΩǎ ǇƻǿŜǊ ǳƴŘŜǊ ǘƘŜ tǊƻǇŜǊǘȅ /ƭŀǳǎŜΣ !ǊǘΦ L±Σ Ϡ оΣ ŎƭΦ нΣ ǘƘŜ ŎƻǳǊǘ ƘŜƭŘ ǘƘŀǘ ǳƴŘŜǊ ǇǊƛƻǊ {ǳǇǊŜƳŜ 

Court precedent, taxpayer standing was lacking.  

¢ƘŜ ŎƻǳǊǘ ŎƘŀǊŀŎǘŜǊƛȊŜǎ {ǳǇǊŜƳŜ /ƻǳǊǘ ŎŀǎŜƭŀǿ ŀǎ ŜǎǘŀōƭƛǎƘƛƴƎ ǘǿƻ ŘƛŦŦŜǊŜƴǘ άǎǘǊŀƴŘǎέ ƻŦ ǎǘŀƴŘƛƴƎ 

ƧǳǊƛǎǇǊǳŘŜƴŎŜΥ ά!ǊǘƛŎƭŜ LLL ǎǘŀƴŘƛƴƎΣ ǿƘƛŎƘ ŜƴŦƻǊŎŜǎ ǘƘŜ /ƻƴǎǘƛǘǳǘƛƻƴΩǎ ŎŀǎŜ ƻǊ ŎƻƴǘǊƻǾŜǊǎȅ ǊŜǉǳƛǊŜƳŜƴǘΣ 

and prudential standing, which embodies judicially self-imposed limits on the exercise of federal 

ƧǳǊƛǎŘƛŎǘƛƻƴΦέ  (Citations omitted.)  The court describes the taxpayer standing line of cases as involving 

prudential principles of standing. 

¢ƘŜ ŎƻƴŎǳǊǊŜƴŎŜ ŘƛǎǇǳǘŜǎ ǘƘŜ ƳŀƧƻǊƛǘȅΩǎ ŎƘŀǊŀŎǘŜǊƛȊŀǘƛƻƴ ƻŦ {ǳǇǊeme Court case law as permitting 

taxpayer standing based on prudential considerations.  The concurrence argues that Supreme Court 

ŎŀǎŜƭŀǿ άǎƘƻǳƭŘ ƴƻǘ ōŜ ǳƴŘŜǊǎǘƻƻŘ ǘƻ ƘŀǾŜ ǊŜƭŀȄŜŘ ǘƘŜ ƛƴƧǳǊȅ-in-fact and redressability requirements of 

constitutional standinƎ ƛƴ 9ǎǘŀōƭƛǎƘƳŜƴǘ /ƭŀǳǎŜ ŎŀǎŜǎΦέ 

¢ƘŜ ƛǎǎǳŜ ƻŦ ǿƘŜǘƘŜǊ ǘŀȄǇŀȅŜǊ ǎǘŀƴŘƛƴƎ ƛǎ άǇǊǳŘŜƴǘƛŀƭέ Ƙŀǎ ǊŜƭŜǾŀƴŎŜ ŦƻǊ ǘƘŜ {ŜǾŜƴǘƘ /ƛǊŎǳƛǘ ǘŀȄǇŀȅŜǊ 

standing case currently before the Supreme Court.  Freedom from Religion Foundation Inc. v. Chao, 433 
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F.3d 989 (7th Cir. 2006), cert. granted sub nom. Hein v. Freedom from Religion Foundation Inc., 127 S.Ct. 

722 (2006).  The majority decision acknowledges the Supreme Court appeal but states in a footnote that 

the issues in the appeal are different from this case and will not determine the outcome in this case. 

  



 
©National Senior Citizens Law Center  Court Decisions from 2007   |   55 

8th Cir. rejects jurisdiction in child support/credit protection case  

In an opinion it will not publish, the Eighth Circuit summarily dismissed a case seeking 42 U.S.C. § 1983 

jurisdiction to enforce the Child Support provisions of the Social Security Act, Title IV-D, 42 U.S.C. § 651. 

¢ƘŜ ŎƻǳǊǘ ŀƭǎƻ ǊŜƧŜŎǘŜŘ ǘƘŜ ǇƭŀƛƴǘƛŦŦΩǎ ŎƭŀƛƳ ǘƘŀǘ ǘƘŜǊŜ ƛǎ ŀƴ ƛƳǇƭƛŜŘ ǊƛƎƘǘ ƻŦ ŀŎǘƛƻƴ ǘƻ ŜƴŦƻǊŎŜ ǘƘŜ 

Consumer Credit Protection Act, 15 U.S.C. § 1673. Colbert v. Roling, 2007 WL 1390627, No. 06-1058 (8th 

Cir. May 14, 2007). 

Mr. Colbert sued the Division of Child Support Enforcement of the Department of Social Services for the 

State of Missouri, alleging that they issued an income-withholding order against his wages that 

garnished more of his earnings than is permissible under the Consumer Credit Protection Act.  

The court recited the three pronged test for § 1983 jurisdiction from Blessing v. Freestone, 520 U.S. 329, 

340 (1997).  The test is (1) whether the provision was intended to benefit the plaintiff; (2) whether the 

ǇǊƻǾƛǎƛƻƴ ƛǎ ǘƻƻ ǾŀƎǳŜ ŀƴŘ ŀƳƻǊǇƘƻǳǎ ǘƘŀǘ ƛǘǎ ŜƴŦƻǊŎŜƳŜƴǘ ǿƻǳƭŘ άǎǘǊŀƛƴ ƧǳŘƛŎƛŀƭ ŎƻƳǇŜǘŜƴŎŜΣέ ŀƴŘ όоύ 

whether the provision unambiguously imposes a binding obligation on the states.  The court noted that 

Blessing rejected § 1983 jurisdiction for IV-D as a whole, but left open the possibility that some provision 

of IV-D might give rise to individual rights that can be enforced via § 1983.  The court then quoted 

Gonzaga v. Doe, 536 U.S. 273, 288 (2002), which rejected § 1983 jurisdiction because the provision at 

issue spoke in terms of institutional policy and practice, had an aggregate focus, and is not concerned 

with whether the needs of an individual were satisfied. 

The provision relied upon by Mr. Colbert is 42 U.S.C. § 654(20)(A)-(B) which requires states to comply 

with laws and procedures for child support enforcement, as set forth in 42 U.S.C. § 666.  Section 

666(b)(1) provides that states may collect child support up to the maximum permitted by the Consumer 

Credit Protection Act, 15 U.S.C. § 1673.  Thus, the provision of the Social Security relied upon by Mr. 

Colbert requires states to comply with the Consumer Credit Protection Act, which protects individual 

interests by restricting the amount of child support that can be collected from an individual.  

¢ƘŜ 9ƛƎƘǘƘ /ƛǊŎǳƛǘ ǉǳƛŎƪƭȅ ŘƛǎǇƻǎŜŘ ƻŦ aǊΦ /ƻƭōŜǊǘΩǎ Ϡ мфуо ŀǊƎǳƳent.  The Eighth Circuit quoted 

Gonzaga and concluded that 42 U.S.C. § 654(20)(A)-ό.ύ άƻƴƭȅ Ƙŀǎ ŀƴ ΨŀƎƎǊŜƎŀǘŜ ŦƻŎǳǎΩ ŀƴŘ ƛǎ ƴƻǘ 

concerned with the indiviŘǳŀƭ ƛƴǘŜǊŜǎǘǎ ƻŦ /ƻƭōŜǊǘΦέ 

¢ƘŜ ŎƻǳǊǘ ǎƛƳƛƭŀǊƭȅ ǇŀƛŘ ƭƛǘǘƭŜ ŀǘǘŜƴǘƛƻƴ ǘƻ aǊΦ /ƻƭōŜǊǘΩǎ ŎƭŀƛƳ ǘƘŀǘ ǘƘŜǊŜ ƛǎ ŀƴ ƛƳǇƭƛŜŘ ŎŀǳǎŜ ƻŦ ŀŎǘƛƻƴ ǘƻ 

enforce § 1673 of the Consumer Credit Protection Act.  The court cited McCabe v. City of Eureka, Mo., 

644 F.2d 680 (8th Cir. 1981), in which the court rejected the claim of an implied cause of action to 

enforce § 1674 of the Consumer Credit Protection Act.  The court noted that the McCabe decision was 

based upon the presence of an express private right of action in Subchapter I of the Act but not 

Subchapter II, wherein lies § 1673 and § 1674.  The court found the McCabe decision controlling. 

¢ƘŜ ŎƻǳǊǘ ǎǳƎƎŜǎǘŜŘ ǘƘŀǘ aǊΦ /ƻƭōŜǊǘΩǎ ōǊƛŜŦƛƴƎ ǿŀǎ ƛƴǎǳŦŦƛŎƛŜƴǘƭȅ ŘŜǘŀƛƭŜŘ ŀƴŘ ǇƻƻǊƭȅ ǎǳǇǇƻǊǘŜŘΦ  The 

most egregious example is that ǘƘŜ ǇƭŀƛƴǘƛŦŦΩǎ ōǊƛŜŦ ŎƛǘŜŘ ǘƘŜ ммth Amendment, which concerns sovereign 

immunity, as the basis for a due process argument.  (The Due Process Clause is located in the 14th 
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Amendment.)  The court held that the plaintiff waived his due process argument by noǘ ǇǊƻǾƛŘƛƴƎ άŀƴȅ 

ǎǇŜŎƛŦƛŎ ǎǳǇǇƻǊǘ ŦƻǊ Ƙƛǎ ǇƻǎƛǘƛƻƴΦέ 
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11th Cir. holds no sovereign immunity in bankruptcy case  

Lƴ ŀ ŎŀǎŜ ƛƴǾƻƭǾƛƴƎ ŀ ǎǘŀǘŜΩǎ ŜŦŦƻǊǘǎ ǘƻ ǊŜŎƻǳǇ ǿŜƭŦŀǊŜ ǇŀȅƳŜƴǘǎΣ ǘƘŜ 9ƭŜǾŜƴǘƘ /ƛǊŎǳƛǘ ƘŜƭŘ ǘƘŀǘ ǘƘŜ ǎǘŀǘŜ 

does not have sovereign immunity from a suit to enforce the automatic stay protections of bankruptcy 

laws. The court held that under the reasoning of Central Virginia Community College v. Katz, 126 S.Ct. 

990 (2006), Congress has power under the Bankruptcy Clause of the Constitution to require states to 

comply with the automatic stay provisions of bankruptcy laws. The Katz case was a 5:4 decision in which 

WǳǎǘƛŎŜ hΩ/ƻƴƴƻǊ ǿŀǎ ǘƘŜ ǎǿƛƴƎ ǾƻǘŜΦ WǳǎǘƛŎŜ ¢ƘƻƳŀǎ ǿǊƻǘŜ ŀ ǾŜƘŜƳŜƴǘ ŘƛǎǎŜƴǘΣ ƧƻƛƴŜŘ ōȅ /ƘƛŜŦ WǳǎǘƛŎŜ 

Roberts, Justice Scalia and Justice KenƴŜŘȅΦ ²ƛǘƘ ǘƘŜ ǊŜǇƭŀŎŜƳŜƴǘ ƻŦ WǳǎǘƛŎŜ hΩ/ƻƴƴƻǊ ōȅ WǳǎǘƛŎŜ !ƭƛǘƻΣ 

the Supreme Court balance could tip, if this case is appealed. The Eleventh Circuit found an alternative 

grounds for its decision, holding that the state waived its sovereign immunity by filing a proof of claim in 

a bankruptcy proceeding. On all of this, the panel, consisting of 2 judges appointed by Bush I and a third 

by Reagan, was unanimous. Two of the judges went on to hold that, pursuant to a provision of the 

bankruptcy code addressing abrogation of sovereign immunity, punitive damages could not be awarded, 

ŀƴŘ ŀǘǘƻǊƴŜȅǎΩ ŦŜŜǎ ŀƴŘ Ŏƻǎǘǎ ǿŜǊŜ ƭƛƳƛǘŜŘΦ ¢ƘŜ ǘƘƛǊŘ ƧǳŘƎŜ ŘƛǎǎŜƴǘŜŘ ƻƴƭȅ ƻƴ ǘƘƛǎ ƭŀǎǘ ƛǎǎǳŜΦ Lƴ ǊŜ hƳƛƴŜΣ 

2007 WL 1373812, No. 06-11655 (11th Cir. May 11, 2007). 

Mr. and Mrs. Omine filed for Chapter 13 bankruptcy in the state of Florida in 2001.  The Florida 

Department of  Revenue (DOR) filed a proof of claim in the bankruptcy court, seeking to recoup public 

ŀǎǎƛǎǘŀƴŎŜ ŦǳƴŘǎ ŜȄǇŜƴŘŜŘ ōȅ ǘƘŜ ǎǘŀǘŜ ƻŦ Iŀǿŀƛƛ ǘƻ ǎǳǇǇƻǊǘ aǊΦ hƳƛƴŜΩǎ ŦƻǊƳŜǊ wife and children who 

resided in Hawaii.  !ŦǘŜǊ ǘƘŜ ŦƛƭƛƴƎ ƻŦ ǘƘŜ ōŀƴƪǊǳǇǘŎȅ ǇŜǘƛǘƛƻƴΣ 5hw ǿǊƻǘŜ ŀ ƭŜǘǘŜǊ ǘƻ aǊΦ hƳƛƴŜΩǎ 

ŜƳǇƭƻȅŜǊΣ ŘƛǊŜŎǘƛƴƎ ǘƘŜ ŜƳǇƭƻȅŜǊ ǘƻ ƎŀǊƴƛǎƘ aǊΦ hƳƛƴŜΩǎ ǿŀƎŜǎ ǘƻ ǊŜǇŀȅ ǘƘŜ Iŀǿŀƛƛ ŘŜōǘΦ  Counsel for 

both sides conferred and the DOR agreed to cease the garnishment.  A week later, Mr. Omine received a 

letter threatening penalties if he did not repay the Hawaii debt.  Counsel conferred again, and DOR 

stated it would cease collection efforts.  {ƘƻǊǘƭȅ ǘƘŜǊŜŀŦǘŜǊΣ aǊΦ hƳƛƴŜΩǎ ŜƳǇƭƻȅŜǊ Ǝƻǘ another letter 

directing it to garnish his wages.  Again counsel conferred and agreed to halt the collection effort.  A few 

days later, the Omines received a letter informing them that their tax refund had been offset to repay 

the Hawaii debt.  The Omines then filed a motion for sanctions against DOR for repeatedly violating the 

automatic stay of debt collection upon the filing for bankruptcy.  In 2003, the district court (affirming the 

order of the bankruptcy court) issued an order holding that DOR had violated the stay, awarding 

ŘŀƳŀƎŜǎ ŀƴŘ ŀǘǘƻǊƴŜȅǎΩ ŦŜŜǎΦ  In 2004, the Eleventh Circuit affirmed in part and remanded.  On remand, 

the Omines alleged that the state had continued its collection efforts during the appeal, and the 

bankruptcy court awarded addiǘƛƻƴŀƭ ŀŎǘǳŀƭ ŎƻǎǘǎΣ ǎŀƴŎǘƛƻƴǎΣ ŀƴŘ ŀǘǘƻǊƴŜȅǎΩ ŦŜŜǎΦ  The district court held 

a hearing on the case just days after the 2006 Katz decision.  ¢ƘŜ ŘƛǎǘǊƛŎǘ ŎƻǳǊǘΩǎ ŘŜŎƛǎƛƻƴ ŀŦŦƛǊƳŜŘ ǘƘŜ 

bankruptcy court.  The second appeal to the Eleventh Circuit followed.  

¢ƘŜ 9ƭŜǾŜƴǘƘ /ƛǊŎǳƛǘ άŀƎǊŜŜώŘϐ ǿƛǘƘ ǘƘŜ ŘƛǎǘǊƛŎǘ ŎƻǳǊǘ ǘƘŀǘΣ ǇǳǊǎǳŀƴǘ ǘƻ Katz, actions to force a creditor to 

ƘƻƴƻǊ ǘƘŜ ŀǳǘƻƳŀǘƛŎ ǎǘŀȅ ŀǊŜ ǘƘŜ ǘȅǇŜǎ ƻŦ ΨǇǊƻŎŜŜŘƛƴƎǎ ƴŜŎŜǎǎŀǊȅ ǘƻ ŜŦŦŜŎǘǳŀǘŜ ǘƘŜ in rem jurisdiction of 

ǘƘŜ ōŀƴƪǊǳǇǘŎȅ ŎƻǳǊǘώϐΣΩ ŀƴŘ ǘƘŀǘΣ ǘƘŜǊŜŦƻǊŜΣ ǘƘŜ CƭƻǊƛŘŀ 5hw Ƴŀȅ ƴƻǘ ŀǎǎŜǊǘ ǎƻǾŜǊŜƛƎƴ ƛƳƳǳƴƛǘȅ ƘŜǊŜΦέ  

¢ƘŜ ŎƻǳǊǘ ŎƻƴŎƭǳŘŜŘ ǘƘŀǘ άǘƘŜ ōŀƴƪǊǳǇǘŎȅ ŎƻǳǊǘΩǎ ŀƴŎƛƭƭŀǊȅ ƻǊŘŜǊ ǘƻ ŜƴŦƻǊŎŜ ŀƴ ŀǳǘƻƳŀǘƛŎ ǎǘŀȅΣ ǿƘƛŎƘ ƛǎ 

one of the fundamental debtor protections provided by the bankruptcy laws, operates free and clear of 

ǘƘŜ CƭƻǊƛŘŀ 5hwΩǎ ŎƭŀƛƳ ƻŦ ǎƻǾŜǊŜƛƎƴ ƛƳƳǳƴƛǘȅΦέ  
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The court held, in the alternative (perhaps thinking about possible appeal to the Supreme Court), that 

the state had waived its sovereign immunity by filing a proof of claim.  The court relied on an earlier 

Eleventh Circuit case to reach this conclusion. 

¢ƘŜ ŎƻǳǊǘ ǘƘŜƴ ǘǳǊƴŜŘ ƛǘǎ ŀǘǘŜƴǘƛƻƴ ǘƻ ǘƘŜ ōŀƴƪǊǳǇǘŎȅ ŎƻŘŜΩǎ ǇǊƻǾƛǎƛƻƴ ǿƘƛŎƘ ŜȄǇƭƛŎƛǘƭȅ ŀōǊƻƎŀǘŜǎ 

sovereign immunity for specified sections of the bankruptcy code.  11 U.S.C. § 106(a)(3).  That provision 

prohibits an award of punitive damages against a governmental unit and limits an award of fees against 

any governmental unit.  The district court concluded that the provision did not apply, holding that the 

state should be treated as an ordinary creditor because it filed a proof of claim.  The majority of the 

9ƭŜǾŜƴǘƘ /ƛǊŎǳƛǘ ǇŀƴŜƭ ŘƛǎŀƎǊŜŜŘΣ ōŀǎƛƴƎ ƛǘǎ ŘŜŎƛǎƛƻƴ ƻƴ ǘƘŜ ǘŜȄǘ ƻŦ ǘƘŜ ǇǊƻǾƛǎƛƻƴ ŀƴŘ ǘƘŜ ƳŀƧƻǊƛǘȅΩǎ ǾƛŜǿ 

of congressional intent.  The majority stated that Katz άŘƛŘ ƴƻǘ ǳƴŘŜǊƳƛƴŜ /ƻƴƎǊŜǎǎΩs ability to limit 

ŀǿŀǊŘǎ ŀƎŀƛƴǎǘ ǘƘŜ {ǘŀǘŜǎΦέ  (The dissent addressed this point alone and opined that § 106(a) which set 

forth a scheme for abrogating sovereign immunity did not apply when a court has in rem bankruptcy 

jurisdiction as per Katz or when the state filed a proof of claim.) 

DOR then argued that the debt was not dischargeable in bankruptcy, because it was in the nature of 

support. DOR relied upon Hawaiian law which states that welfare payments are support obligations and 

non-dischargeable.  The Eleventh Circuit stated that under federal law, the issue is intent of the parties, 

and the burden of proof is on the party alleging the debt is non-dischargeable.  The court was persuaded 

ōȅ aǊΦ hƳƛƴŜΩǎ ǘŜǎǘƛƳƻƴȅ ǘƘŀǘ ǘƘŜ Iŀǿŀƛƛ ŘŜōǘ ǿŀǎ ƴƻǘ ƛƴ ǘƘŜ ƴŀǘǳǊe of support.  The court stated that 

5hw άǇǊŜǎŜƴǘŜŘ ƴƻ ŜǾƛŘŜƴŎŜ ŀǎ ǘƻ ǘƘŜ ƛƴǘŜƴǘ ƻŦ ǘƘŜ ǇŀǊǘƛŜǎΦέ  The court affirmed the ruling below that 

the debt was dischargeable. 
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S.Ct. Holds Parents Can Sue Pro Se Under IDEA 

Parents of children with disabilities were victorious in a Supreme Court case involving the right of 

parents to litigate pro se on behalf of their children under the Individuals with Disabilities Education Act 

(IDEA). The Court held that the issue was resolved by looking at the text of the IDEA. However, the Court 

ŘƛŘ ƴƻǘ ōŀǎŜ ƛǘǎ ŎƻƴŎƭǳǎƛƻƴ ƻƴ ƻƴŜ ǎǇŜŎƛŦƛŎ ǇǊƻǾƛǎƛƻƴΦ LƴǎǘŜŀŘΣ ǘƘŜ /ƻǳǊǘ ƘŜƭŘ ǘƘŀǘ άŀ ǇǊƻǇŜǊ 

ƛƴǘŜǊǇǊŜǘŀǘƛƻƴ ƻŦ ǘƘŜ !Ŏǘ ǊŜǉǳƛǊŜǎ ŀ ŎƻƴǎƛŘŜǊŀǘƛƻƴ ƻŦ ǘƘŜ ŜƴǘƛǊŜ ǎǘŀǘǳǘƻǊȅ ǎŎƘŜƳŜΦέ ¢ƘŜ /ƻǳǊǘ ŘƛǎƳƛǎǎŜŘ 

ǘƘŜ ǎǘŀǘŜΩǎ ŎƻƴǘŜƴǘƛƻƴ ǘƘŀǘ ǘƘŜȅ ǿƻǳƭŘ be subjected to frivolous suits, if parents are permitted to 

ǊŜǇǊŜǎŜƴǘ ǘƘŜƳǎŜƭǾŜǎΦ ¢ƘŜ /ƻǳǊǘ ƴƻǘŜŘ ǘƘŀǘ ǎǘŀǘŜǎ ƘŀǾŜ ǘƘŜ ǇƻǿŜǊ ǘƻ ǎŜŜƪ ŀǘǘƻǊƴŜȅǎΩ ŦŜŜǎ ŦǊƻƳ ƭƻǎƛƴƎ 

parents, and therefore concluded that the impact on state treasuries would be minimal. Winkelman v. 

Parma City School District, 2007 WL 1461151, No. 05-983 (May 21, 2007). The Court opinion was written 

by Justice Kennedy. Justices Scalia and Thomas concurred in the result and dissented. 

The case contains a very helpful formulation of the connection between rights and remedies.  The Court 

ǎǘŀǘŜŘ ǘƘŀǘ ǘƘŜ ŘƛǎǎŜƴǘΩǎ ŀǇǇǊƻŀŎƘ ƻŦ ƴƻǘ ǇŜǊƳƛǘǘƛƴƎ ǇŀǊŜƴǘǎ ǘƻ ŀǇǇŜŀƭ ǇǊƻ ǎŜ ǘƘŜ ǎŎƘƻƻƭ ǇƭŀŎŜƳŜƴǘ ƻŦ 

ǘƘŜ ŎƘƛƭŘΣ άƭŜŀǾŜǎ ǎƻƳŜ ǇŀǊŜƴǘǎ ǿƛǘƘƻǳǘ ŀ ǊŜƳŜŘȅΣέ ƛƴ ǿƘƛŎƘ ŎŀǎŜ ǘƘŜ άǇƻǘŜƴǘƛŀƭ ŦƻǊ ƛƴƧǳǎǘƛŎŜ ƛǎ 

ŀǇǇŀǊŜƴǘΦέ 

The ƭƻŎŀƭ ǎŎƘƻƻƭ ŘƛǎǘǊƛŎǘ ƘŀŘ ǊŜŎƻƳƳŜƴŘŜŘ ǇƭŀŎŜƳŜƴǘ ƻŦ ǘƘŜ ²ƛƴƪŜƭƳŀƴΩǎ ŀǳǘƛǎǘƛŎ ǎƻƴ ƛƴ ŀ ǇǳōƭƛŎ 

elementary school.  The parents disagreed with that placement and paid for their son to attend a private 

school.  ¢ƘŜ ǇŀǊŜƴǘǎ ŀǇǇŜŀƭŜŘ ǘƘŜ ǎŎƘƻƻƭΩǎ ŘŜŎƛǎƛƻƴ ǘƘǊƻǳƎƘ the administrative process and lost.  They 

then filed suit in the district court, representing themselves, and lost.  They appealed pro se to the Sixth 

Circuit.  The Sixth Circuit dismissed their appeal without considering the merits, holding that the rights 

conferred by the IDEA belong to the child, and therefore nonlawyer parents could not proceed pro se in 

court.  ¢ƘŜ {ƛȄǘƘ /ƛǊŎǳƛǘΩǎ ǊǳƭƛƴƎ ŎƻƴŦƭƛŎǘŜŘ ǿƛǘƘ ǘƘŜ ŘŜŎƛǎƛƻƴ ƻŦ ǘƘŜ CƛǊǎǘ /ƛǊŎǳƛǘΦ 

The Supreme Court began by noting that since the school district accepts federal funds to pay for the 

ŜŘǳŎŀǘƛƻƴ ƻŦ ŎƘƛƭŘǊŜƴ ǿƛǘƘ ŘƛǎŀōƛƭƛǘƛŜǎΣ άƛǘ Ƴǳǎǘ ŎƻƳǇƭȅ ǿƛǘƘ L59!Ωǎ ƳŀƴŘŀǘŜǎΦέ  The Court set forth 

multiple provisions in the IDEA conferring rights on parents to participate in the procedures to 

determine the educational placement and services for the child.  ¢ƘŜ /ƻǳǊǘ ǘƘŜƴ ƻōǎŜǊǾŜŘΥ ά¢ƘŜ ǇŀǊŜƴǘǎ 

enjoy enforceable rights at the administrative stage, and it would be inconsistent with the statutory 

scheme to bar them from continuing to assert these rights in feŘŜǊŀƭ ŎƻǳǊǘΦέ 

¢ƘŜ /ƻǳǊǘ ǊŜƭƛŜŘ ƘŜŀǾƛƭȅ ƻƴ ǘƘŜ ǿƻǊŘƛƴƎ ƻŦ ǘƘŜ ǇǳǊǇƻǎŜ ƻŦ ǘƘŜ L59!Σ ǿƘƛŎƘ ƛƴŎƭǳŘŜǎ ŜƴǎǳǊƛƴƎ άǘƘŀǘ ǘƘŜ 

ǊƛƎƘǘǎ ƻŦ ŎƘƛƭŘǊŜƴ ǿƛǘƘ ŘƛǎŀōƛƭƛǘƛŜǎ ŀƴŘ ǇŀǊŜƴǘǎ ƻŦ ǎǳŎƘ ŎƘƛƭŘǊŜƴ ŀǊŜ ǇǊƻǘŜŎǘŜŘΦέ  20 U.S.C. § 

1400(d)(1)(B).  ¢ƘŜ /ƻǳǊǘ ƻōǎŜǊǾŜŘ ǘƘŀǘ ǘƘŜ άƎǊŀƳƳŀǘƛŎŀƭ ǎǘǊǳŎǘǳǊŜ ǿƻǳƭŘ ƳŀƪŜ ƴƻ ǎŜƴǎŜέ ƛŦ ǘƘŜ L59! 

did not confer independent rights on parents.  ¢ƘŜ /ƻǳǊǘ ŦƻǳƴŘ ǘƘŀǘ ƻǘƘŜǊ ǇǊƻǾƛǎƛƻƴǎ ǇǊŜǎǳƳŜ άǇŀǊŜƴǘǎ 

ƘŀǾŜ ǊƛƎƘǘǎ ƻŦ ǘƘŜƛǊ ƻǿƴΣέ ŀƴŘ ŀƴȅ ŎƻƴǘǊŀǊȅ ƛƴǘŜǊǇǊŜǘŀǘƛƻƴ ǿƻǳƭŘ ōŜ άŦŀǊ ǘƻƻ ǎǘǊŀƛƴŜŘ ǘƻ ōŜ ŎƻǊǊŜŎǘΦέ  The 

/ƻǳǊǘ ŎƛǘŜŘ ŎŀǎŜ ƭŀǿ ŦǊƻƳ ǘƘŜ мфнлǎ ŦƻǊ ǘƘŜ άǇǊƻǇƻǎƛǘƛƻƴέ ǘƘŀǘ άǇŀǊŜƴǘǎ ƘŀǾŜ ŀ ǊŜŎƻƎƴƛȊŜŘ ƭŜƎŀƭ ƛƴǘŜǊŜǎǘ 

ƛƴ ǘƘŜ ŜŘǳŎŀǘƛƻƴ ŀƴŘ ǳǇōǊƛƴƎƛƴƎ ƻŦ ǘƘŜƛǊ ŎƘƛƭŘǊŜƴΦέ 

¢ƘŜ /ƻǳǊǘ ǊŜƧŜŎǘŜŘ ǘƘŜ ŘƛǎǎŜƴǘΩǎ ŀǇǇǊƻŀŎƘ ƻŦ ƛƴǘŜǊǇǊŜǘƛƴƎ ǘƘŜ L59! ǘƻ ƎǊŀƴǘ ǇŀǊŜƴǘǎ ǊƛƎƘǘǎ only to 

procedures and reimbursement, but not to a specific school placement for the child.  The Court stated: 
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ά¢ƘŜ ǎǘŀǘǳǎ ƻŦ ǇŀǊŜƴǘǎ ŀǎ ǇŀǊǘƛŜǎ ƛǎ ƴƻǘ ƭƛƳƛǘŜŘ ǘƻ ƳŀǘǘŜǊǎ ǘƘŀǘ ǊŜƭŀǘŜ ǘƻ ǇǊƻŎŜŘǳǊŜ ŀƴŘ Ŏƻǎǘ ǊŜŎƻǾŜǊȅΦ  To 

find otherwise would be inconsistent with the collaborative framework and expansive system of review 

ŜǎǘŀōƭƛǎƘŜŘ ōȅ ǘƘŜ !ŎǘΦέ  The Court stated that were it to try to distinguish the rights of parents and 

ŎƘƛƭŘǊŜƴΣ ǘƘƛǎ άǿƻǳƭŘ ƛƳǇƻǎŜ ǳǇƻƴ ǇŀǊǘƛŜǎ ŀ ŎƻƴŦǳǎƛƴƎ ŀƴŘ ƻƴŜǊƻǳǎ ƭŜƎŀƭ ǊŜƎƛƳŜΣ ƻƴŜ ǿƻǊǎened by the 

ŀōǎŜƴŎŜ ƻŦ ŀƴȅ ŜȄǇǊŜǎǎ ƎǳƛŘŀƴŎŜ ƛƴ L59!Φέ 

¢ƘŜ ǎǘŀǘŜ ŀǊƎǳŜŘ ǘƘŀǘ ǘƘŜ L59! ŘƛŘ ƴƻǘ ǇǊƻǾƛŘŜ άŎƭŜŀǊ ƴƻǘƛŎŜέ ƻŦ ǘƘŜ ǎǘŀǘŜΩǎ ƭƛŀōƛƭƛǘȅΣ ŀǎ ǊŜǉǳƛǊŜŘ ŦƻǊ 

Spending Clause statutes, highlighting the conflict between the circuit courts.  The state relied 

upon Arlington Central School District Bd. of Educ. v. Murphy, 548 U.S. ___ (2006), which interpreted the 

ŀǘǘƻǊƴŜȅǎΩ ŦŜŜǎ ǇǊƻǾƛǎƛƻƴ ƻŦ ǘƘŜ L59!Φ 

¢ƘŜ {ǳǇǊŜƳŜ /ƻǳǊǘ ǊŜƧŜŎǘŜŘ ǘƘŜ ŎƻƴǘŜƴǘƛƻƴ ǘƘŀǘ ƛǘǎ ǊǳƭƛƴƎ ǿƻǳƭŘ ǇƭŀŎŜ άŀƴȅ ǎǳōǎǘŀƴǘƛǾŜ ŎƻƴŘƛǘƛƻƴ ƻǊ 

ƻōƭƛƎŀǘƛƻƴέ on the states.  ¢ƘŜ /ƻǳǊǘ ǎǘŀǘŜŘ ǘƘŀǘ ǘƘŜ άōŀǎƛŎ ƳŜŀǎǳǊŜ ƻŦ ƳƻƴŜǘŀǊȅ ǊŜŎƻǾŜǊȅ Χ ƛǎ ƴƻǘ 

ŜȄǇŀƴŘŜŘ ōȅ ǊŜŎƻƎƴƛȊƛƴƎ ǘƘŀǘ ǎƻƳŜ ǊƛƎƘǘǎ ǊŜǇƻǎŜ ƛƴ ōƻǘƘ ǘƘŜ ǇŀǊŜƴǘ ŀƴŘ ǘƘŜ ŎƘƛƭŘΦέ 

The state argued that its litigation costs would increase due to the added expense of defending against 

ǎǳƛǘǎ άǳƴŎƻƴǎǘǊŀƛƴŜŘ ōȅ ŀǘǘƻǊƴŜȅǎ ǘǊŀƛƴŜŘ ƛƴ ǘƘŜ ƭŀǿ ŀƴŘ ǘƘŜ ǊǳƭŜ ƻŦ ŜǘƘƛŎǎΦέ  The Court responded: 

ά9ŦŦŜŎǘǎ ǎǳŎƘ ŀǎ ǘƘŜǎŜ Řƻ ƴƻǘ ǎǳŦŦƛŎŜ ǘƻ ƛƴǾƻƪŜ ǘƘŜ ŎƻƴŎŜǊƴǎ ǳƴŘŜǊ ǘƘŜ {ǇŜƴŘƛƴƎ /ƭŀǳǎŜΦέ  Moreover, the 

Court noted that under the IDEA, ǘƘŜ ǎǘŀǘŜ ŎƻǳƭŘ ǎŜŜƪ ŀǘǘƻǊƴŜȅǎΩ ŦŜŜǎ ŦǊƻƳ ǇŀǊŜƴǘǎ ǿƘƻ ŦƛƭŜ ŀƴ ŀǇǇŜŀƭ 

άŦƻǊ ŀƴȅ ƛƳǇǊƻǇŜǊ ǇǳǊǇƻǎŜΣ ǎǳŎƘ ŀǎ ǘƻ ƘŀǊŀǎǎΣ ǘƻ ŎŀǳǎŜ ǳƴƴŜŎŜǎǎŀǊȅ ŘŜƭŀȅΣ ƻǊ ǘƻ ƴŜŜŘƭŜǎǎƭȅ ƛƴŎǊŜŀǎŜ ǘƘŜ 

Ŏƻǎǘ ƻŦ ƭƛǘƛƎŀǘƛƻƴΦέ нл ¦Φ{Φ/Φ Ϡ мпмрόƛύόоύό.ύόƛύόLLLύΦ  The Court stated that the provision permitting states 

ǘƻ ƎŜǘ ŀǘǘƻǊƴŜȅǎΩ ŦŜŜǎ ŦǊƻƳ ǇŀǊŜƴǘǎ ǿƻǳƭŘ ǇǊƻǾƛŘŜ άǎƻƳŜ ǊŜƭƛŜŦέ ŦƻǊ ǘƘŜ ǎǘŀǘŜǎΦ 

Since the Court held that the parents were representing their own interests, there was no question that 

the parents could proceed pro se. 

The dissenǘ ōȅ WǳǎǘƛŎŜǎ {Ŏŀƭƛŀ ŀƴŘ ¢ƘƻƳŀǎ ŀǊƎǳŜǎ ǘƘŀǘ ƛŦ ǘƘŜǊŜ ƛǎ ŀ ǊƛƎƘǘ ǿƛǘƘƻǳǘ ŀ ǊŜƳŜŘȅΣ άǘƘŀǘ 

ŎƻƳǇƭŀƛƴǘ ƛǎ ǇǊƻǇŜǊƭȅ ŀŘŘǊŜǎǎŜŘ ǘƻ /ƻƴƎǊŜǎǎΦέ 
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9th Cir. rules against Medicaid expansion populations  

¢ƘŜ bƛƴǘƘ /ƛǊŎǳƛǘ ƘŜƭŘ ǘƘŀǘ ǘƘŜ aŜŘƛŎŀƛŘ ǎǘŀǘǳǘŜΩǎ ǊŜǉǳƛǊŜƳŜƴǘǎ ŀƴd limitations do not apply to Medicaid 

expansion populations, who do not meet the criteria for being either categorically needy or medically 

needy. The court therefore agreed with the position advocated by the Secretary of Health and Human 

Services that no waiver is needed for a state to impose co-payments and premiums in excess of the 

aŜŘƛŎŀƛŘ ǎǘŀǘǳǘŜΩǎ ƭƛƳƛǘǎ ŦƻǊ ŜȄǇŀƴǎƛƻƴ ǇƻǇǳƭŀǘƛƻƴǎ όƛΦŜΦΣ ǘƘƻǎŜ ǿƘƻ ǿƻǳƭŘ ōŜ ŎŀǘŜƎƻǊƛŎŀƭƭȅ ƛƴŜƭƛƎƛōƭŜ ŦƻǊ 

Medicaid but for the existence of a demonstration project under 42 U.S.C. § 1315). Spry v. Thompson, 

No. 04-35746 (May 21, 2007). 

The plaintiffs were neither categorically needy nor medically needy as defined by the Medicaid statute.  

They obtained Medicaid eligibility through a demonstration program for which the Secretary waived the 

traditional Medicaid eligibility rules.  The state sought to reduce the costs of paying for Medicaid 

coverage for the expansion populations by imposing premiums and co-payments, regardless of the 

ƛƴŘƛǾƛŘǳŀƭΩǎ ŀōƛƭƛǘȅ ǘƻ ǇŀȅΦ  The plaintiffs were homeless individuals who qualified for participation in the 

demonstration program but could not pay the premiums required to participate. 

The state and federal government defendants disputed the private cause of action under 42 U.S.C. § 

1983 to enforce the Medicaid provision, 42 U.S.C. § 1396o, which contains limitations on co-payments 

and premiums.  The court noted that Watson v. Weeks, 436 F.3d 1152, 1155 (9th Cir.), cert. denied, 127 

S.Ct. 598 (2006), held that 42 U.S.C. § 1396a(a)(10) (which requires states to make Medical Assistance 

available to specified groups of individuals) is enforceable under § 1983.  The court concluded that there 

ƛǎ ƴƻ άǎƻǳƴŘ ōŀǎƛǎ ŦƻǊ ŘƛǎǘƛƴƎǳƛǎƘƛƴƎ WatsonΦέ 

The court then held, on the merits, that the limitations on co-payments and premiums in 42 U.S.C. § 

1396o are applicable only to categorically and medically needy beneficiaries and not to expansion 

populations.  The court based its holding on the language of the statute, and therefore did not reach the 

issue of deference ǘƻ ǘƘŜ {ŜŎǊŜǘŀǊȅΩǎ ƛƴǘŜǊǇǊŜǘŀǘƛƻƴ ƻŦ ǘƘŜ ǎǘŀǘǳǘŜΦ  ¢ƘŜ ŎƻǳǊǘ ǊŜƧŜŎǘŜŘ ǘƘŜ ǇƭŀƛƴǘƛŦŦǎΩ 

argument that when the Secretary grants a waiver pursuant to 42 U.S.C. § 1315, the expansion 

populations become state plan populations, thus subject to § 1396o.  The court held that § 1315 served 

only to permit states to count costs that would not otherwise be regarded as state plan expenditures for 

federal Medicaid reimbursement.  ¢ƘŜ ŎƻǳǊǘ ǎǘŀǘŜŘΥ ά9ȄǇŜƴŘƛǘǳǊŜǎ ōŜƛƴƎ ΨǊŜƎŀǊŘŜŘ ŀǎ ŜƭƛƎƛōƭŜΩ ŦƻǊ 

Medicaid for purposes of calculating hospital reimbursement is not the same thing as an individual being 

ΨŜƭƛƎƛōƭŜΩ ŦƻǊ aŜŘƛŎŀƛŘ ōŜƴŜŦƛǘǎΦέ  The court concluded that the state did not need a waiver to exceed the 

ǎǘŀǘǳǘŜΩǎ ƭƛƳƛǘǎ ƻƴ ǇǊŜƳƛǳƳǎ ŀƴŘ Ŏƻ-payments for expansion populations. 

The concurrence stated that the Medicaid statute was ambiguous regarding whether co-payment and 

premium limits in § 1396o were applicable to expansion populations.  Nevertheless, the concurrence 

deferred to the interpretation of the statute by the SecretŀǊȅΣ ǳƴŘŜǊ ǿƘƛŎƘ άaŜŘƛŎŀƛŘ ǊŜƎǳƭŀǘƛƻƴǎ Řƻ ƴƻǘ 

apply to individuals who are not eligible for Medicaid, such as the expansion populations covered under 

hǊŜƎƻƴΩǎ ŘŜƳƻƴǎǘǊŀǘƛƻƴ ǇǊƻƧŜŎǘΦέ 
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Third Circuit 1983/IDEA/504 decision  

The Third Circuit, reversing its own prior precedent, ignored legislative history and interpreted a § 1983 

legislative fix extremely narrowly, demonstrating that any future legislative action regarding § 1983 

must be broadly worded to avoid distortion by the courts and the denial of access to the courts. A 

dyslexic former student sued the Jersey City Public Schools (JCPS) and New Jersey officials both in their 

official and personal capacities alleging that the officials failed to comply with federal law and, as a 

result, deprived him of a free, appropriate public education. He alleged that the school officials 

conducted an inadequate investigation regarding whether he had dyslexia and then failed to provide 

appropriate services for his dyslexia. He sought to use 42 U.S.C. § 1983 to remedy alleged violations of 

the Individuals with Disabilities Education Act (IDEA) and Section 504 of the Rehabilitation Act. He did 

not bring his claims directly under the IDEA or Section 504. The district court found in his favor based on 

Third Circuit precedent. The Third Circuit unanimously reversed in an en banc decision, explicitly 

overturning its earlier ruling based on recent Supreme Court caselaw. A.W. v. The Jersey Public Schools, 

2007 WL 1500335, No. 05-2553 (3d Cir. May 24, 2007). 

The Third Circuit began by stating that the district court had subject matter jurisdiction under federal 

question jurisdiction, 28 U.S.C. § 1331, and the appellate court had jurisdiction to address the denial of 

qualified immunity.  The court of appeals found that as part of its review of qualified immunity, it had 

ƧǳǊƛǎŘƛŎǘƛƻƴ ǘƻ ŎƻƴŘǳŎǘ άŀƴ ƛƴǉǳƛǊȅ ƛƴǘƻ ǘƘŜ ŀǾŀƛƭŀōƛƭƛǘȅ ƻŦ ǊŜƭƛŜŦ ŀƴŘ ǘƘŜ ŜȄƛǎǘŜƴŎŜ ƻŦ ŀ ŎŀǳǎŜ ƻŦ ŀŎǘƛƻƴΦέ 

In its prior decision, W.B. v. Matula, 67 F.3d 484 (3d Cir. 1995), the Third Circuit had been swayed by the 

legislative history of 20 U.S.C. § 1415(l) of the IDEA which included House Reports explicitly stating that 

the purpose of the amendment of the IDEA was to clarify that the statute could be enforced via § 1983.  

¢ƘŜ ¢ƘƛǊŘ /ƛǊŎǳƛǘΩǎ ŜŀǊƭƛŜǊ ǊǳƭƛƴƎ ƘŀŘ ŀƭǎƻ ōŜŜƴ ƘŜŀǾƛƭȅ ƛƴŦƭǳŜƴŎŜŘ ōȅ ǘƘŜ {ǳǇǊŜƳŜ /ƻǳǊǘΩǎ ǎǘŀǘŜƳŜƴǘ 

in Franklin v. Gwinnett County Public SchoolsΣ рло ¦Φ{Φ слΣ сс όмффнύΣ ǘƘŀǘ άǿŜ ǇǊŜǎǳƳŜ ǘƘŜ ŀǾŀƛƭŀōƛƭƛǘȅ 

ƻŦ ŀƭƭ ŀǇǇǊƻǇǊƛŀǘŜ ǊŜƳŜŘƛŜǎ ǳƴƭŜǎǎ /ƻƴƎǊŜǎǎ Ƙŀǎ ŜȄǇǊŜǎǎƭȅ ƛƴŘƛŎŀǘŜŘ ƻǘƘŜǊǿƛǎŜΦέ 

The recent decision of the Third Circuit noted that the circuits are split on whether the IDEA may be 

enforced via § 1983.  The Third Circuit changed its mind and reversed Matula based in large part upon 

the Supreme Court case of Rancho Palos Verdes v. Abrams, 544 U.S. 113 (2005). 

It was not disputed, and the court held that the IDEA satisfied the criteria for a cause of action under § 

1983 set forth in Gonzaga Univ. v. Doe, 536 U.S. 273, 285 (2002).  ¢ƘŜ ŎƻǳǊǘ ǎǘŀǘŜŘ ǘƘŀǘ άǘƘŜ L59! 

creates individually enforceable rights in the class of beneficiaries to which A.W. belongs.  Therefore, we 

ǇǊŜǎǳƳŜ ǘƘŀǘ /ƻƴƎǊŜǎǎ ƛƴǘŜƴŘŜŘ Ϡ мфуо ǘƻ ōŜ ŀƴ ŀǾŀƛƭŀōƭŜ ǊŜƳŜŘȅ ŦƻǊ Ǿƛƻƭŀǘƛƻƴǎ ƻŦ ǘƘŜ L59!Φέ   

However, the court held that under the guidance of Rancho Palos Verdes, if there is an express, private 

means of redress in the IDEA itself, this could indicate that Congress did NOT intended to permit a more 

expansive remedy under § 1983.  The court noted that the IDEA provides for an administrative hearing 

that can be appealed to federal court.  ¢ƘŜ ŎƻǳǊǘ ŦƻǳƴŘ ǘƘŀǘ ǘƘŜ L59!Ωǎ ǎŎƘŜƳŜ ƻŦ ǇǊƻǾƛŘƛƴƎ ŀƴ 

ŀŘƳƛƴƛǎǘǊŀǘƛǾŜ ƘŜŀǊƛƴƎ ŀƴŘ ŀǇǇŜŀƭ ǘƻ ŎƻǳǊǘ ŎƻƴǎǘƛǘǳǘŜǎ άŀƴ ŜȄǇǊŜǎǎΣ ǇǊƛǾŀǘŜ ƳŜŀƴǎ ƻŦ ǊŜŘǊŜǎǎΦ  This, then, 

means that a § 1983 action is not available to remedy violations of IDEA-created rights, absent some 
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ΨǘŜȄǘǳŀƭ ƛƴŘƛŎŀǘƛƻƴΣ ŜȄǇǊŜǎǎ ƻǊ ƛƳǇƭƛŎƛǘΣ ǘƘŀǘ ǘƘŜ ώǎǘŀǘǳǘƻǊȅϐ ǊŜƳŜŘȅ ƛǎ ǘƻ ŎƻƳǇƭŜƳŜƴǘΣ ǊŀǘƘŜǊ ǘƘŀƴ 

ǎǳǇǇƭŀƴǘ Ϡ мфуоΩέ όǉǳƻǘƛƴƎ Rancho Palos Verdes). 

¢ƘŜ ǘŜȄǘ ƻŦ нл ¦Φ{Φ/Φ Ϡ мпмрόƭύ ǊŜŦŜǊŜƴŎŜǎ ǊŜƳŜŘƛŜǎ ŀǾŀƛƭŀōƭŜ ǳƴŘŜǊ ǘƘŜ /ƻƴǎǘƛǘǳǘƛƻƴ ŀƴŘ άƻǘƘŜǊ ǎtatutes 

ǇǊƻǘŜŎǘƛƴƎ ǘƘŜ ǊƛƎƘǘǎ ƻŦ ŘƛǎŀōƭŜŘ ŎƘƛƭŘǊŜƴΦέ  The Third Circuit agreed with the Fourth Circuit that § 1983 

speaks generally, without mentioning disability or youth, and therefore was not textually referenced in § 

1415(l).  Sellers v. School Board of Manassas, Virginia, 141 F.3d 524 (4th Cir. 1998). 

The Third Circuit then addressed whether section 504 of the Rehabilitation Act could be enforced via § 

1983.  The court noted that the Rehabilitation Act adopts the remedies in Title VI of the Civil Rights Act 

of 1964.  ¢ƘŜ ŎƻǳǊǘ ǎǘŀǘŜŘ ǘƘŀǘ ά{ŜŎǘƛƻƴ рлпΩǎ ǊŜƳŜŘƛŀƭ ǎŎƘŜƳŜ ƛǎ ŦŀǊ ƭŜǎǎ ŘŜǘŀƛƭŜŘ ǘƘŀƴ ǘƘŜ L59!Ωǎ 

ǊŜƳŜŘƛŀƭ ǎŎƘŜƳŜΦέ  Nevertheless, the court observed that the Supreme Court has found an implied 

private right of action to address Title VI, and therefore Section 504.  The Third Circuit held that the 

implied private right of action precluded relief under § 1983.  ¢ƘŜ ŎƻǳǊǘ ŜȄǇƭŀƛƴŜŘΥ άCƻƭƭƻǿƛƴƎ Rancho 

Palos Verdes, we will ordinarily infer that when a private, judicial remedy is available for alleged 

sǘŀǘǳǘƻǊȅ ǾƛƻƭŀǘƛƻƴǎΣ ǘƘƛǎ ǊŜƳŜŘȅ ƛǎ ƛƴǘŜƴŘŜŘ ǘƻ ōŜ ŜȄŎƭǳǎƛǾŜΦέ  ¢ƘŜ ŎƻǳǊǘ ŎƻƴŎƭǳŘŜŘ ǘƘŀǘ ǘƘŜǊŜ άƛǎ ƴƻ 

ǎƘƻǿƛƴƎ ǘƘŀǘ ǘƘŜ ǊŜƳŜŘƛŀƭ ǎŎƘŜƳŜ ƛƴ {ŜŎǘƛƻƴ плр ǿŀǎ ƛƴǘŜƴŘŜŘ Ψǘƻ ŎƻƳǇƭŜƳŜƴǘΣ ǊŀǘƘŜǊ ǘƘŀƴ ǎǳǇǇƭŀƴǘΣ Ϡ 

мфуоΩέ όǉǳƻǘƛƴƎ Rancho Palos Verdes). 

The Third Circuit remanded the case to the district court for entry of judgment in favor of defendants. 
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Supreme Court holds pay discrimination claim time barred  

Yet another decision denied court access based on a very narrow reading of a legislative fix. This time, 

the Supreme Court rejected the clear intent of Congress to completely invalidate Lorance v. AT&T 

Technologies, Inc., 490 U.S. 900 (1989), a decision interpreting the employment provisions of the Civil 

Rights Act. Relying upon the reasoning of Lorance, and giving little weight to the fact that Congress 

superseded Lorance by statute, the Court ruled that a woman's claim of discrimination in pay was time 

barred. Ledbetter v. Goodyear Tire & Rubber Co., Inc., 2007 WL 1528298, No. 05-1074 (May 29, 2007). 

Lilly Ledbetter was a supervisor at Goodyear Tire & Rubber Co. from 1979 to 1998.  She worked as an 

area manager, a position largely occupied by men.  Initially, she received a comparable salary to men 

performing similar work.  However, over time, due largely to poor performance evaluations, her salary 

fell substantially below every male manager.   After she retired in 1998, she sued the company, alleging 

that her poor evaluations resulted from sex discrimination.  She alleged that these discriminatory 

evaluations continued to affect the amount of her pay throughout her employment in violation of Title 

VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e-2(a)(1).  Her case went to trial, and the jury ruled in 

her favor, awarding substantial damages.  The Eleventh Circuit reversed, holding that a Title VII pay 

discrimination claim cannot be based on any pay decision prior to the EEOC charging period of 180 

days.  The Supreme Court, in a 5:4 decision written by Justice Alito affirmed.  Justice Ginsberg authored 

a passionate dissent, which she read from the bench. 

The majority rejected Ledbetter's allegation that "discriminatory acts that occurred prior to the charging 

period had continuing effects during that period."  Instead, the Court ruled that the "EEOC charging 

period is triggered when a discrete unlawful practice takes place.  A new violation does not occur, and a 

new charging period does not commence, upon the occurrence of subsequent non-discriminatory acts 

that entail adverse effects resulting from past discrimination."  The Court stated that Ledbetter's 

arguments were "squarely foreclosed by our precedents." 

One of the precedents relied upon by the majority was the Lorance case, which Congress superseded by 

statute.  42 U.S.C. § 2000e-5(e)(2).  The Court narrowly construed the legislative fix, rejecting the 

dissent's contention that the legislative fix demonstrated that Lorancewas wrongly decided.  Instead, the 

Court stated that the legislative fix "applied only to the adoption of a discriminatory seniority system, 

not to other types of employment discrimination."  The Court stated that since the cases relied upon 

by Lorance were not explicitly rejected by Congress, the reasoning utilized by Lorance and its 

predecessors was controlling. 

The majority was very concerned with protecting employers from the burden of defending old claims.  

The Court noted that Ledbetter alleged a single Goodyear supervisor retaliated against her when she 

rejected his sexual advances during the early 1980's and mid-1990's.  By the time of trial, the supervisor 

had died and therefore could not testify.  The Court stated: "A timely charge might have permitted his 

evidence to be weighed contemporaneously."  
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The majority rejected Ledbetter's contention that pay raise issues should be treated from other 

employment discrimination claims, due to their continuing effects.  The Court distinguished Bazemore v. 

Friday, 478 U.S. 385 (1986), in which Justice Brennan, concurring, stated that "[e]ach week's paycheck 

that delivers less to a black than to a similarly situated white is a wrong actionable under Title VII, 

regardless of the fact that this pattern was begun prior to the effective date of Title VII."  The majority 

treated Bazemore exactly as it treated theLorance legislative fix: limiting Bazemore to its facts.  The 

majority stated that the Bazemore ruling was based upon an explicitly race-based pay structure 

implemented prior to the charging period, while Ledbetter alleged that a facially neutral pay structure 

was applied in a discriminatory manner prior to the charging period.  The Court concluded that since 

Ledbetter could not prove that the purpose of the performance-based pay system was to discriminate 

on the basis of sex or that it was applied in a discriminatory manner within the charging period, 

"Bazemore is of no help to her." 

WǳǎǘƛŎŜ DƛƴǎōǳǊƎΩǎ ŘƛǎǎŜƴǘ ŀǊƎǳŜŘ ǘƘŀǘ ŀ Ǉŀȅ ŘƛǎŎǊƛƳƛƴŀǘƛƻƴ ŎƭŀƛƳ ƛǎ ƭƛƪŜ ŀ ƘƻǎǘƛƭŜ ǿƻǊƪ ŜƴǾƛǊƻƴƳŜƴǘΣ 

because both types of claims are based on the cumulative effect of individual acts.  Justice Alito 

characterized the dissent as "coy," for not acknowledging that under the dissent's approach, an 

employee could wait 20 years before bringing an EEOC charge based on a single discriminatory pay 

decision.  In response, the dissent replied that such a suit would be barred by laches.  The majority 

countered that it was merely deferring to Congress, since "Congress has already determined that [the] 

defense [of laches is] insufficient" by including explicit timeframes for filing charges in the Civil Rights 

Act. 

The dissent explained that discrimination with respect to compensation is often not easy to identify, 

since employers often do not publish pay levels.  Justice Ginsburg stated: "The problem of concealed pay 

discrimination is particularly acute where the disparity arises not because the female employee is flatly 

denied a raise but because male counterparts are given larger raises."  She indicated that the 

discrimination may not even be actionable until the discrepancy accumulates over time.  She 

distinguished pay disparities from other employment discrimination issues, such as termination, 

promotion, and hiring, which are immediately apparent to all.  She relied upon theLorance legislative fix 

and Bazemore, and she stressed that the majority's interpretation of Title VIL ϦǎǘǊŀȅŜŘ ŦǊƻƳΧŦƛŘŜƭƛǘȅ ǘƻ 

the Act's core purpose." 
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S.Ct. denies fees for preliminary injunction  

In a unanimous decision written by Justice Ginsburg, the Supreme Court held that a plaintiff who 

obtained a preliminary injunction in an action under 42 U.S.C. § 1983 but lost on the merits was not 

entitled to fees for the first phase of the litigation. The opinion focuses on the lack of change in the legal 

relationship between the plaintiff and the state. The opinion leaves open the possibility that if there was 

no decision on the merits, it might be possible to obtain fees for the legal work performed to acquire the 

preliminary injunction. Sole v. Wyner, No. 06-531 (June 4, 2007). 

T. A. Wyner claimed that the state violated her First Amendment rights when it denied her request for a 

display of nude individuals assembled into a peace sign at a state beach park.  The state sought to 

enforce its Bathing Suit Rule which requires patrons at state parks to wear bathing suits.  Seeking a 

preliminary injunction to stop the state from interfering with the display, the plaintiff agreed to perform 

the nude display behind a screen.  The state did not object to the nude individuals being behind the 

screen.  The court then issued a preliminary injunction, based on the understanding that the display 

would be covered by a screen.  However, shielded by a preliminary injunction, the participants 

performed the display in front of the screen, then went swimming in the nude.  At the merits stage of 

the case, the court denied plaintƛŦŦΩǎ Ƴƻǘƛƻƴ ŦƻǊ ǎǳƳƳŀǊȅ ƧǳŘƎƳŜƴǘ ŀƴŘ ƎǊŀƴǘŜŘ ǘƘŜ ǎǘŀǘŜΩǎ Ƴƻǘƛƻƴ ŦƻǊ 

summary final judgment.  Nevertheless, the district court, later affirmed by the Eleventh Circuit, 

ŀǿŀǊŘŜŘ ŀǘǘƻǊƴŜȅΩǎ ŦŜŜǎ ŦƻǊ ǘƘŜ ǿƻǊƪ ǇŜǊŦƻǊƳŜŘ ǘƻ ƻōǘŀƛƴ ǘƘŜ ǇǊŜƭƛƳƛƴŀǊȅ ƛƴƧǳƴŎǘƛƻƴΦ  

The Court began by noting that 42 U.S.C. § 1988 authorizes a court to award fees to a plaintiff who 

prevails in an action brought under 42 U.S.C. § 1983.  After reviewing the facts of the case, the Court 

ǎǘŀǘŜŘΥ άtǊŜǾŀƛƭƛƴƎ ǇŀǊǘȅ ǎǘŀǘǳǎΣ ǿŜ ƘƻƭŘΣ ŘƻŜǎ ƴƻǘ ŀǘtend achievement of a preliminary injunction that is 

ǊŜǾŜǊǎŜŘΣ ŘƛǎǎƻƭǾŜŘΣ ƻǊ ƻǘƘŜǊǿƛǎŜ ǳƴŘƻƴŜ ōȅ ǘƘŜ Ŧƛƴŀƭ ŘŜŎƛǎƛƻƴ ƛƴ ǘƘŜ ǎŀƳŜ ŎŀǎŜΦέ  The court found that 

ǘƘŜ ǇǊŜƭƛƳƛƴŀǊȅ ƛƴƧǳƴŎǘƛƻƴ ƘŀŘ ŀ άǘŜƴǘŀǘƛǾŜ ŎƘŀǊŀŎǘŜǊΣ ƛƴ ǾƛŜǿ ƻŦ ǘƘŜ Ŏƻƴǘƛƴǳŀǘƛƻƴ ƻŦ ǘƘŜ ƭƛǘƛƎŀǘƛƻn to 

ŘŜŦƛƴƛǘƛǾŜƭȅ ǊŜǎƻƭǾŜ ǘƘŜ ŎƻƴǘǊƻǾŜǊǎȅΦέ  The court explained that the final adjudication superseded the 

preliminary ruling.  ¢ƘŜ ŎƻǳǊǘ ŎƻƴŎƭǳŘŜŘΥ ά!ǘ ǘƘŜ ŜƴŘ ƻŦ ǘƘŜ ŦǊŀȅΣ CƭƻǊƛŘŀΩǎ .ŀǘƘƛƴƎ {ǳƛǘ wǳƭŜ ǊŜƳŀƛƴŜŘ 

intact, and Wyner had gained no enduring change in the legal relationship between herself and the state 

ƻŦŦƛŎƛŀƭǎ ǎƘŜ ǎǳŜŘέ όǉǳƻǘŀǘƛƻƴ ƻƳƛǘǘŜŘύΦ  

¢ƘŜ ŘŜŎƛǎƛƻƴ ŜȄǇƭƛŎƛǘƭȅ ƴƻǘŜǎ ǘƘŀǘ ƛǘ ŘƻŜǎ ƴƻǘ ŘŜŎƛŘŜ ǘƘŜ άōǊƻŀŘŜǊέ ƛǎǎǳŜ ƻŦ ǿƘŜǘƘŜǊ ŦŜŜǎ ƳƛƎƘǘ ōŜ 

ǿŀǊǊŀƴǘŜŘ άƛƴ ǘƘŜ ŀōǎŜƴŎŜ ƻŦ ŀ Ŧƛƴŀƭ ŘŜŎƛǎƛƻƴ ƻƴ ǘƘŜ ƳŜǊƛǘǎ ƻŦ ŀ ŎƭŀƛƳ ŦƻǊ ǇŜǊƳŀƴŜƴǘ ƛƴƧǳƴŎǘƛǾŜ ǊŜƭƛŜŦΦέ 

  



 
©National Senior Citizens Law Center  Court Decisions from 2007   |   67 

Dt. court holds claim for Medicaid refund barred by 11th Am.  

!ƭǘƘƻǳƎƘ ǘƘŜ ŘƛǎǘǊƛŎǘ ŎƻǳǊǘ ŘƛǎƳƛǎǎŜŘ ǘƘŜ ¦ƴƛǾŜǊǎƛǘȅ ƻŦ tƛǘǘǎōǳǊƎƘ aŜŘƛŎŀƭ /ŜƴǘŜǊΩǎ ǊŜǉǳŜǎǘ ŦƻǊ ŀ ǊŜŦǳƴŘ 

from the state of West Virginia as barǊŜŘ ōȅ ǘƘŜ 9ƭŜǾŜƴǘƘ !ƳŜƴŘƳŜƴǘΣ ǘƘŜ aŜŘƛŎŀƛŘ ǇǊƻǾƛŘŜǊΩǎ ŎƭŀƛƳ ŦƻǊ 

declaratory and injunctive relief will go forward. The Medical Center alleges that West Virginia is 

violating the Commerce Clause in its application of a Medicaid payment cap for transplant procedures. 

The Medical Center alleges that the state does not apply the cap to medical providers physically located 

in West Virginia, and this unfair application of the cap violates the Commerce Clause of the Constitution. 

Univ. of Pittsburgh Medical Center v. Walker, 2007 WL 1575060, No. 2:06-0890 (S.D. W.Va. May 30, 

2007). 

The complaint alleges that there was a dispute between the provider and the state regarding whether 

the provider was overpaid by several hundred thousand dollars for transplant services.  The Medical 

/ŜƴǘŜǊ ǊŜŦǳƴŘŜŘ ƻǾŜǊ ϷсллΣллл ǘƻ ǘƘŜ ǎǘŀǘŜ άǳƴŘŜǊ ǇǊƻǘŜǎǘΦέ  A Medicaid Program instruction caps 

Medicaid payments for transplant procedures at a maximum of $75,000, regardless of other procedures 

performed in conjunction with the transplant.  The provider alleges that this cap is not enforced with 

respect to medical providers physically located in West Virginia, in order to shift the cost burden of 

performing transplants to non-resident healthcare providers.  The complaint alleges that this application 

of the cap violates the Commerce Clause of the Constitution, Art. 1, Section 8. 

¢ƘŜ ŎƻǳǊǘΩǎ ǎƻǾŜǊŜƛƎƴ ƛƳƳǳƴƛǘȅ ŘƛǎŎǳǎǎƛƻƴ ƛǎ ǊŀǘƘŜǊ ōǊƛŜŦΦ  The court notes that under the exception to 

Eleventh Amendment immunity under Ex Parte Young, 209 U.S. 123 (1908), only prospective relief is 

permitted.  Awards of retroactive monetary relief are barred by the Eleventh Amendment.  The court 

ŘƛǎƳƛǎǎŜŘ ŀǎ ƛƴǎƛƎƴƛŦƛŎŀƴǘ ǘƘŜ ǇƭŀƛƴǘƛŦŦΩǎ ǇŀȅƳŜƴǘ ƻŦ ǘƘŜ ŦǳƴŘǎ άǳƴŘŜǊ ǇǊƻǘŜǎǘΣέ ǎƛƴŎŜ ǘƘŜ ƳƻƴŜȅ ǿŀǎ 

presently in the hands of the state. 

Additionally, the court dismissed four of the six named public officials, sued in their official capacities.  

The court held that four defendants did not have a sufficient link to the challenged conflict.  That leaves 

as defendants the Secretary of the West Virginia Department of Health and Human Resources and the 

Commissioner of the West Virginia Department of Health and Human Resources Bureau for Medical 

Services. 
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S.Ct. rejects federal removal by private co.  

The Supreme Court held today that a private company may not remove a case to federal court based on 

ǘƘŜ ŦŀŎǘ ǘƘŀǘ ƛǘ ƛǎ ǎǳōƧŜŎǘŜŘ ǘƻ ŎƻƴǎƛŘŜǊŀōƭŜ ŦŜŘŜǊŀƭ ǊŜƎǳƭŀǘƛƻƴΦ ¢ƘŜ /ƻǳǊǘ ǊŜƧŜŎǘŜŘ ǘƘŜ ŎƻƳǇŀƴȅΩǎ 

ŀǊƎǳƳŜƴǘ ǘƘŀǘ ƛǘ ǿŀǎ άŀŎǘƛƴƎ ǳƴŘŜǊέ ŀƴ άƻŦŦƛŎŜǊέ ƻŦ ǘƘŜ ¦ƴƛǘŜŘ {ǘŀǘŜǎ ŀƴŘ ǘƘŜǊŜōȅ Ŝntitled to remove the 

case to federal court. Thus, the suit against the company for violating state laws prohibiting unfair and 

deceptive business practices will be heard in state court, where the plaintiffs originally filed the suit. The 

opinion, written by Justice Breyer, was unanimous. Watson v. Philip Morris Co., Inc., No. 05-1284 (June 

11, 2007). 

¢ƘŜ ŎƻƳǇƭŀƛƴǘ ŀƭƭŜƎŜŘ ǘƘŀǘ ǘƘŜ ƭŀōŜƭƛƴƎ ƻŦ ŎŜǊǘŀƛƴ tƘƛƭƛǇ aƻǊǊƛǎ ōǊŀƴŘ ŎƛƎŀǊŜǘǘŜǎ ŀǎ άƭƛƎƘǘέ ǿŀǎ ŘŜŎŜǇǘƛǾŜ 

and misleading under Arkansas law.  The complaint alleged that the company manipulated the design of 

the cigarettes so that they would register lower levels of tar and nicotine on federal tests than they 

actually delivered to people when smoked.  The company removed the case to federal court.  The 

federal ƻŦŦƛŎŜǊ ǊŜƳƻǾŀƭ ǎǘŀǘǳǘŜ ǇŜǊƳƛǘǎ ǊŜƳƻǾŀƭ ǘƻ ŦŜŘŜǊŀƭ ŎƻǳǊǘ ƻŦ ŀ ǎǳƛǘ ŀƎŀƛƴǎǘ άŀƴȅ ǇŜǊǎƻƴ ŀŎǘƛƴƎ 

ǳƴŘŜǊέ ŀƴ ƻŦŦƛŎŜǊ ƻŦ ǘƘŜ ¦ƴƛǘŜŘ {ǘŀǘŜǎ ƻǊ ŀƴȅ ŀƎŜƴŎȅ ǘƘŜǊŜƻŦΦ  The district court held that the case was 

properly removed to federal court.  The district court reasoned that the complaint attacked Philip 

aƻǊǊƛǎΩ ǳǎŜ ƻŦ ǘƘŜ DƻǾŜǊƴƳŜƴǘΩǎ ƳŜǘƘƻŘ ƻŦ ǘŜǎǘƛƴƎ ŎƛƎŀǊŜǘǘŜǎ ŀƴŘ ǘƘŜǊŜŦƻǊŜ ǿŀǎ ŀ ǎǳƛǘ ŦƻǊ ŀŎǘǎ ǘŀƪŜƴ ōȅ 

tƘƛƭƛǇ aƻǊǊƛǎ άǳƴŘŜǊέ ǘƘŜ CŜŘŜǊŀƭ ¢ǊŀŘŜ /ƻƳƳƛǎǎƛƻƴ όC¢/ύΦ  The Second Circuit affirmed, likening Philip 

Morris to heavily supervised government contractors.  The Supreme Court unanimously reversed. 

The Court opinion begins with an analysis of the history of the removal statute.  The Court explained 

ǘƘŀǘ ǘƘŜ ǎǘŀǘǳǘŜ ǿŀǎ ŘŜǎƛƎƴŜŘ ǘƻ άǇǊƻǘŜŎǘ ŦŜŘŜǊŀƭ ƻŦŦƛŎŜǊǎ ŦǊƻƳ ƛƴǘŜǊŦŜǊŜƴŎŜ ōȅ ƘƻǎǘƛƭŜ ǎǘŀǘŜ ŎƻǳǊǘǎΦέ  The 

Court noted that during the prohibition era, states prosecuted federal officers who killed people during 

raids of illegal distilleries and that previous cases permitted removal of the prosecutions of those who 

acted under the direction of the federal officers.  The Court characterized its prior cases as holding that 

άώǿϐƘŜǊŜ ŀ ǇǊƛǾŀǘŜ ǇŜǊǎƻƴ ŀŎǘǎ ŀǎ ŀƴ ŀǎǎƛǎǘŀƴǘ ǘƻ ŀ ŦŜŘŜǊŀƭ ƻŦŦƛŎƛŀƭ ƛƴ ƘŜƭǇƛƴƎ ǘƘŀǘ ƻŦŦƛŎƛŀƭ ǘƻ ŜƴŦƻǊŎŜ 

ŦŜŘŜǊŀƭ ƭŀǿΣέ ǘƘŜ ǊŜƳƻǾŀƭ ǎǘŀǘǳǘŜ άƳŀȅ ŀǇǇƭȅΦέ  

The Court then focused on the language of the statute.  The Court explained that simply complying with 

ǘƘŜ ƭŀǿ όŀǎ ƛƴ ǘƘŜ /ƻǳǊǘΩǎ ŜȄŀƳǇƭŜ ƻŦ ŀ ǿŜƭƭ-ōŜƘŀǾŜŘ ŦŜŘŜǊŀƭ ǇǊƛǎƻƴŜǊύ ŘƻŜǎ ƴƻǘ άōǊƛƴƎ ŀ ǇǊƛǾŀǘŜ ŀŎǘƛƻƴ 

ǿƛǘƘƛƴ ǘƘŜ ǎŎƻǇŜ ƻŦ ǘƘƛǎ ǎǘŀǘǳǘŜΦέ  The Court noted that its interpretation of the statutory language is 

ŎƻƴǎƛǎǘŜƴǘ ǿƛǘƘ ǘƘŜ ǎǘŀǘǳǘŜΩǎ ǇǳǊǇƻǎŜΦ  The Court found that a lawsuit brought against a private 

ŎƻƳǇŀƴȅ ƛƴ ǎǘŀǘŜ ŎƻǳǊǘ ǿƻǳƭŘ ƴƻǘ άŘƛǎŀōƭŜ ŦŜŘŜǊŀƭ ƻŦŦƛŎƛŀƭǎ ŦǊƻƳ ǘŀƪƛƴƎ ƴŜŎŜǎǎŀǊȅ ŀŎǘƛƻƴ ŘŜǎƛƎƴŜŘ ǘƻ 

eƴŦƻǊŎŜ ŦŜŘŜǊŀƭ ƭŀǿΣέ ŀƴŘ ǿƻǳƭŘ ƴƻǘ άŘŜƴȅ ŀ ŦŜŘŜǊŀƭ ŦƻǊǳƳ ǘƻ ŀƴ ƛƴŘƛǾƛŘǳŀƭ ŜƴǘƛǘƭŜŘ ǘƻ ŀǎǎŜǊǘ ŀ ŦŜŘŜǊŀƭ 

ŎƭŀƛƳ ƻŦ ƛƳƳǳƴƛǘȅΦέ  

Next, the Court distinguished cases involving federal contractors.  ¢ƘŜ /ƻǳǊǘ ŜȄǇƭŀƛƴŜŘΥ ά¢ƘŜ ŀǎǎƛǎǘŀƴŎŜ 

that private contractors provide federal officers goes beyond simple compliance with the law and helps 

ƻŦŦƛŎŜǊǎ ŦǳƭŦƛƭƭ ƻǘƘŜǊ ōŀǎƛŎ ƎƻǾŜǊƴƳŜƴǘ ǘŀǎƪǎΦέ  

¢ƘŜ /ƻǳǊǘ ŀƭǎƻ ǊŜƧŜŎǘŜŘ tƘƛƭƛǇ aƻǊǊƛǎΩ ŀǊƎǳƳŜƴǘ ǘƘŀǘ ǘƘŜ C¢/ ŘŜƭŜƎŀǘŜŘ ŀǳǘƘƻǊƛǘȅ ŦƻǊ ǘŜǎǘƛƴƎ ŎƛƎŀǊŜǘǘŜǎ 

for tar and nicotine to an industry-financed testing laboratory.  The Court found that there was no 
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άŜǾƛŘŜƴŎŜ ƻŦ ŀƴȅ ŎƻƴǘǊŀŎǘΣ ŀƴȅ ǇŀȅƳŜƴǘΣ ŀƴȅ ŜƳǇƭƻȅŜǊκŜƳǇƭƻȅŜŜ ǊŜƭŀǘƛƻƴǎƘƛǇΣ ƻǊ ŀƴȅ ǇǊƛƴŎƛǇŀƭκŀƎŜƴǘ 

ŀǊǊŀƴƎŜƳŜƴǘΦέ  ¢ƘŜ /ƻǳǊǘ ŎƻƴŎƭǳŘŜŘΥ άǘƘƻǳƎƘ ǿŜ ŦƛƴŘ ŎƻƴǎƛŘŜǊŀōƭŜ ǊŜƎǳƭŀǘƻǊȅ ŘŜǘŀƛƭ ŀnd supervision, 

we can find nothing that warrants treating the FTC/Philip Morris relationship as distinct from the usual 

ǊŜƎǳƭŀǘƻǊκǊŜƎǳƭŀǘŜŘ ǊŜƭŀǘƛƻƴǎƘƛǇΦέ  As a result, Philip Morris could not remove the case to federal court. 
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S.Ct. defers to agency re no overtime pay  

Lƴ ŀƴ ƻǇƛƴƛƻƴ ƘƛƎƘƭȅ ŘŜŦŜǊŜƴǘƛŀƭ ǘƻ ŦŜŘŜǊŀƭ ǊŜƎǳƭŀǘƛƻƴǎ ŀƴŘ ǘƘŜ ŦŜŘŜǊŀƭ ƎƻǾŜǊƴƳŜƴǘΩǎ ƛƴǘŜǊǇǊŜǘŀǘƛƻƴ ƻŦ 

federal law, the Supreme Court today upheld the validity of a Department of Labor (DOL) regulation 

interpreting the Fair Labor Standards Act (FLSA). The regulation concerns the exemption from minimum 

wage and maximum hours rules for employees who provide companionship services to older and/or 

disabled individuals and who are employed by an employer or agency other than the family. The opinion 

was written by Justice Breyer on behalf of a unanimous Court. Long Island Care at Home, Ltd, v. Coke, 

No. 06-593 (June 11, 2007). 

The FLSA exempts from its coverage domestic service employees who provide companionship services, 

and the statute explicitly calls upon the Secretary of Labor to promulgate regulations to define the terms 

contained within the statutory exemption.  29 U.S.C. § 213(a)(15).  DOL promulgated two regulations.  

¢ƘŜ ŦƛǊǎǘΣ ƛƴ ŀ ǎǳōǇŀǊǘ ŜƴǘƛǘƭŜŘ άDŜƴŜǊŀƭ wŜƎǳƭŀǘƛƻƴǎΣέ ŘŜŦƛƴŜǎ άŘƻƳŜǎǘƛŎ ǎŜǊǾƛŎŜ ŜƳǇƭƻȅƳŜƴǘέ ŀǎ 

services for the person by whom he or she is employed.  29 C.F.R. § 552.3.  The second DOL regulation, 

ƭƻŎŀǘŜŘ ƛƴ ŀ ǎǳōǎŜŎǘƛƻƴ ŜƴǘƛǘƭŜŘ άLƴǘŜǊǇǊŜǘŀǘƛƻƴǎΣέ ŘŜŦƛƴŜǎ ŎƻƳǇŀƴƛƻƴǎƘƛǇ ǿƻǊƪŜǊǎ ǘƻ ƛƴŎƭǳŘŜ ǘƘƻǎŜ ǿƘƻ 

άŀǊŜ ŜƳǇƭƻȅŜŘ ōȅ ŀƴ ŜƳǇƭƻȅŜǊ ƻǊ ŀƎŜƴŎȅ ƻǘƘŜǊ ǘƘŀƴ ǘƘŜ ŦŀƳƛƭȅ ƻǊ ƘƻǳǎŜƘƻƭŘ ǳǎƛƴƎ ǘƘŜƛǊ ǎŜǊǾƛŎŜǎΦέ  29 

C.F.R. § 552.109(a).  ¢ƘŜ /ƻǳǊǘ ǊŜŦŜǊǊŜŘ ǘƻ ǘƘŜ ǎŜŎƻƴŘ ǊŜƎǳƭŀǘƛƻƴ ŀǎ ǘƘŜ άǘƘƛǊŘ-ǇŀǊǘȅ ǊŜƎǳƭŀǘƛƻƴΦέ  In the 

past 15 years, on three separate occasions, DOL considered narrowing its interpretation of the 

exemption to bring companionship workers paid by third parties within the scope of the FLSA, but DOL 

declined to do so. 

A domestic worker sued her former employer alleging that the employer failed to pay her the minimum 

wages and overtime wages to which she was entitled under the FLSA.  The district court dismissed the 

suit based on the third-party regulation, but the Second Circuit reversed, holding that the third-party 

ǊŜƎǳƭŀǘƛƻƴ ǿŀǎ άǳƴŜƴŦƻǊŎŜŀōƭŜΦέ  The Supreme Court unanimously reversed the Second Circuit. 

The Court began by noting that the statute explicitly delegates to DOL the power to define the statutory 

terms in the FLSA exemption.  The worker argued that the third-party regulation exceeded the scope of 

the delegated authority because it conflicts with the overall purpose of the law.  The Court disagreed 

ŀƴŘ ƘŜƭŘ ƛƴǎǘŜŀŘ ǘƘŀǘ ά/ƻƴƎǊŜǎǎ ƛƴǘŜƴŘŜŘ ƛǘǎ ōǊƻŀŘ ƎǊŀƴǘ ƻŦ ŘŜŦƛƴƛǘƛƻƴŀƭ ŀǳǘƘƻǊƛǘȅ ǘƻ ǘƘŜ 5ŜǇŀǊǘƳŜƴǘ ǘƻ 

ƛƴŎƭǳŘŜ ǘƘŜ ŀǳǘƘƻǊƛǘȅέ ǘƻ ŘŜǘŜǊƳƛƴŜ ǿƘŜǘƘŜǊ ǘƘŜ C[{! ŎƻǾŜǊǎ ŜƳǇƭƻȅŜŜǎ Ǉaid by third parties. 

The worker further argued that the third-party regulation conflicts with the definition of domestic 

service employment in the General Regulations.  ¢ƘŜ /ƻǳǊǘ ŎƻƴŎŜŘŜŘ ǘƘŀǘ άǘƘŜ ƭƛǘŜǊŀƭ ƭŀƴƎǳŀƎŜ ƻŦ ǘƘŜ 

two regulation conflicts as to whether workers paid by third parties are included within the statutory 

ŜȄŜƳǇǘƛƻƴΦέ  However, the Court held that the third-ǇŀǊǘȅ ǊŜƎǳƭŀǘƛƻƴ ƎƻǾŜǊƴǎΣ ǎǘŀǘƛƴƎ ǘƘŀǘ άǘƘŜ ǎǇŜŎƛŦƛŎ 

ƎƻǾŜǊƴǎ ǘƘŜ ƎŜƴŜǊŀƭΦέ  ¢ƘŜ /ƻǳǊǘ ŀƭǎƻ άŎƻƴŎŜŘŜώŘϐ ǘƘŀǘ ǘƘŜ 5ŜǇŀǊǘƳŜƴǘ Ƴŀȅ ƘŀǾŜ ƛƴterpreted these 

ǊŜƎǳƭŀǘƛƻƴǎ ŘƛŦŦŜǊŜƴǘƭȅ ŀǘ ŘƛŦŦŜǊŜƴǘ ǘƛƳŜǎΣέ ōǳǘ ŦƻǳƴŘ ǘƘŀǘ ǘƘŜ άƛƴǘŜǊǇǊŜǘƛǾŜ ŎƘŀƴƎŜǎ ŎǊŜŀǘŜ ƴƻ ǳƴŦŀƛǊ 

ǎǳǊǇǊƛǎŜέ ǎƛƴŎŜ ǘƘŜ 5h[ ǳǘƛƭƛȊŜŘ ƴƻǘƛŎŜ-and-comment rulemaking.  ¢ƘŜ /ƻǳǊǘ ŦǳǊǘƘŜǊ άŎƻƴŎŜŘŜώŘϐ Χ ǘƘŀǘ 

the Department set forth its most rŜŎŜƴǘ ƛƴǘŜǊǇǊŜǘŀǘƛƻƴ ƻŦ ǘƘŜǎŜ ǊŜƎǳƭŀǘƛƻƴǎ ƛƴ ŀƴ Ψ!ŘǾƛǎƻǊȅ 

aŜƳƻǊŀƴŘǳƳΩ ƛǎǎǳŜŘ ƻƴƭȅ ǘƻ ƛƴǘŜǊƴŀƭ 5ŜǇŀǊǘƳŜƴǘ ǇŜǊǎƻƴƴŜƭ ŀƴŘ ǿƘƛŎƘ ǘƘŜ 5ŜǇŀǊǘƳŜƴǘ ŀǇǇŜŀǊǎ ǘƻ 
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ƘŀǾŜ ǿǊƛǘǘŜƴ ƛƴ ǊŜǎǇƻƴǎŜ ǘƻ ǘƘƛǎ ƭƛǘƛƎŀǘƛƻƴΦέ  bŜǾŜǊǘƘŜƭŜǎǎΣ ǘƘŜ /ƻǳǊǘ ŦƻǳƴŘ ǘƘŀǘ ǘƘŜ 5h[Ωǎ ƛƴǘŜǊǇǊŜǘŀǘƛƻn 

άǊŜŦƭŜŎǘǎ ƛǘǎ ŎƻƴǎƛŘŜǊŜŘ ǾƛŜǿǎέ ŀƴŘ ǿŀǎ ƴƻǘ Ǉƭŀƛƴƭȅ ŜǊǊƻƴŜƻǳǎΦ  

The worker also argued that the third-party regulation is an interpretative regulation which may 

persuade a court but does not bind a court, under Skidmore v. Swift & Co., 323 U.S. 134, 140 (1944).  

¢ƘŜ /ƻǳǊǘ ƴƻǘŜŘ ǘƘŀǘ ǘƘŜ 5h[ άƛƴǘŜƴŘŜŘέ ǘƘŜ ǘƘƛǊŘ-ǇŀǊǘȅ ǊŜƎǳƭŀǘƛƻƴ ǘƻ ōŜ ŀ άōƛƴŘƛƴƎ ŀǇǇƭƛŎŀǘƛƻƴ ƻŦ ƛǘǎ 

ǊǳƭŜƳŀƪƛƴƎ ŀǳǘƘƻǊƛǘȅΦέ  ¢ƘŜ /ƻǳǊǘ ǎǘŀǘŜŘ ǘƘŀǘ ǘƘŜ άǳƭǘƛƳŀǘŜ ǉǳŜǎǘƛƻƴ ƛǎ ǿƘŜǘƘŜǊ /ƻƴƎǊŜǎǎέ ƛƴǘŜƴŘŜŘ ŀƴŘ 

expected courts to treat the regulation as within its delegation of authority, requiring deference as 

in Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc. 467 U.S. 837 (1984) and United States v. 

Mead Corp., 533 U.S. 218 (2001).  The Court stated: 

Where an agency rule sets forth important individual rights and duties, where the agency focuses fully 

and directly upon the issue, where the agency uses full notice-and-comment procedures to promulgate 

a rule, where the resulting rule falls within the statutory grant of authority, and where the rule itself is 

ǊŜŀǎƻƴŀōƭŜΣ ǘƘŜƴ ŀ ŎƻǳǊǘ ƻǊŘƛƴŀǊƛƭȅ ŀǎǎǳƳŜǎ ǘƘŀǘ /ƻƴƎǊŜǎǎ ƛƴǘŜƴŘŜŘ ƛǘ ǘƻ ŘŜŦŜǊ ǘƻ ǘƘŜ ŀƎŜƴŎȅΩǎ 

determination. 

CƛƴŀƭƭȅΣ ǘƘŜ /ƻǳǊǘ ǊŜƧŜŎǘŜŘ ǘƘŜ ǿƻǊƪŜǊΩǎ ŀǊƎǳƳŜƴǘ ǘƘŀǘ ǘƘŜ ƴƻǘƛŎŜ-and-comment procedures were legally 

defective, based on the ŀƎŜƴŎȅΩǎ ŎƘŀƴƎŜǎ ƛƴ ƛǘǎ ǇǊƻǇƻǎŜŘ ǊŜƎǳƭŀǘƛƻƴǎΦ  ¢ƘŜ /ƻǳǊǘ ŦƻǳƴŘ ǘƘŀǘ ǘƘŜ ŀƎŜƴŎȅΩǎ 

ōǊƛŜŦ ŜȄǇƭŀƴŀǘƛƻƴ ƻŦ ƛǘǎ ŎƘŀƴƎŜŘ Ǉƻǎƛǘƛƻƴ ǿŀǎ άǊŜŀǎƻƴŀōƭŜΦέ  
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S.Ct. permits co. to sue fed govt to recover clean up costs 

The federal government was the losing party in this unanimous Supreme Court decision. The case 

addressed whether the Comprehensive Environmental Response, Compensation, and Liability Act 

(CERCLA) provides a cause of action for a private company to sue the federal government for partial 

reimbursement of costǎ ƛƴŎǳǊǊŜŘ ƛƴ ŜƴǾƛǊƻƴƳŜƴǘŀƭ ŎƭŜŀƴǳǇΦ wŜƭȅƛƴƎ ƻƴ ǘƘŜ άǇƭŀƛƴ ǘŜǊƳǎέ ƻŦ ǘƘŜ ǎǘŀǘǳǘŜΣ 

ǘƘŜ /ƻǳǊǘ ǊŜƧŜŎǘŜŘ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘΩǎ ƛƴǘŜǊǇǊŜǘŀǘƛƻƴ ƻŦ /9w/[! ŀƴŘ ƘŜƭŘ ǘƘŀǘ /9w/[! ǇǊƻǾƛŘŜǎ ŀ ǇǊƛǾŀǘŜ 

cause of action for a potentially responsible party to recover from another potentially responsible party 

voluntarily incurred costs of cleaning up contaminated sites. United States v. Atlantic Research Corp., 

2007 WL 1661465, No. 06-562 (June 11, 2007). The decision was written by Justice Thomas. 

Atlantic Research Corp. retrofitted rocket motors for the United States government, resulting in the 

contamination of soil and groundwater.  Atlantic Research cleaned the site at its own expense and then 

sought to recover some of its costs by suing the United States.  The United States moved to dismiss, 

arguing that CERCLA does not allow such suits to recover costs.  The district court granted the motion to 

dismiss, but the Eighth Circuit reversed.  The Supreme Court unanimously affirmed the Eighth Circuit 

decision. 

The dispute concerned the interpretation of  пн ¦Φ{Φ/Φ Ϡ фслтόŀύόпύό.ύ ǿƘƛŎƘ ƛƳǇƻǎŜǎ ƭƛŀōƛƭƛǘȅ ŦƻǊ άŀƴȅ 

ƻǘƘŜǊ ƴŜŎŜǎǎŀǊȅ Ŏƻǎǘǎ ƻŦ ǊŜǎǇƻƴǎŜ ƛƴŎǳǊǊŜŘ ōȅ ŀƴȅ ƻǘƘŜǊ ǇŜǊǎƻƴΦέ  Atlantic Research argued that the 

ǇƘǊŀǎŜ άƻǘƘŜǊ ǇŜǊǎƻƴέ ǊŜŦŜǊǊŜŘ ǘƻ Ϡ фслтόŀύόпύό!ύ ǿƘƛŎƘ ǇŜǊƳƛǘǎ ǎǳƛǘ ōȅ the United States, a State or an 

Indian tribe.  !ǘƭŀƴǘƛŎ wŜǎŜŀǊŎƘ ƛƴǘŜǊǇǊŜǘŜŘ άƻǘƘŜǊ ǇŜǊǎƻƴέ ǘƻ ŘŜǎŎǊƛōŜ ŀƴȅ ǇǊƛǾŀǘŜ ǇŀǊǘȅΣ ƻǘƘŜǊ ǘƘŀƴ ǘƘŜ 

United States, a State or an Indian tribe.  ¢ƘŜ ƎƻǾŜǊƴƳŜƴǘ ŀǊƎǳŜŘ ƛƴǎǘŜŀŘ ǘƘŀǘ άƻǘƘŜǊ ǇŜǊǎƻƴέ ǊŜŦŜǊǊŜŘ 

to any person not identified as a partially responsible party in §§ 107(a)(1)-(4).  ¦ƴŘŜǊ ǘƘŜ ƎƻǾŜǊƴƳŜƴǘΩǎ 

ƛƴǘŜǊǇǊŜǘŀǘƛƻƴΣ άƻǘƘŜǊ ǇŜǊǎƻƴέ ŜȄŎƭǳŘŜǎ ŀƴȅ ǇŀǊǘƛŀƭƭȅ ǊŜǎǇƻƴǎƛōƭŜ ǇŀǊǘȅΦ 

¢ƘŜ /ƻǳǊǘ ōŜƎŀƴ ƛǘǎ ŀƴŀƭȅǎƛǎ ōȅ ǎǘŀǘƛƴƎ ǘƘŀǘ ά{ǘŀǘǳǘŜǎ Ƴǳǎǘ ōŜ ǊŜŀŘ ŀǎ ŀ ǿƘƻƭŜΦέ  The Court found that 

ǎǳōǇŀǊŀƎǊŀǇƘ ό.ύ ƘŀŘ ŀ άǎǘǊǳŎǘǳǊŀƭ ƭƛƴƪέ ǘƻ ǎǳōǇŀǊŀƎǊŀǇƘ ό!ύ ŀƴŘ ǘƘŀǘ άƛǘ ƛǎ ƴŀǘǳǊŀƭ ǘƻ ǊŜŀŘ ǘƘŜ ǇƘǊŀǎŜ 

Ψŀƴȅ ƻǘƘŜǊ ǇŜǊǎƻƴΩ ōȅ ǊŜŦŜǊǊƛƴƎ ǘƻ ǘƘŜ ƛƳƳŜŘƛŀǘŜƭȅ ǇǊŜŎŜŘƛƴƎ ǎǳōǇŀǊŀƎǊŀǇƘ ό!ύΦέ  The Court stated that 

ǘƘŜ άDƻǾŜǊƴƳŜƴǘΩǎ ƛƴǘŜǊǇǊŜǘŀǘƛƻƴ ƳŀƪŜǎ ƭƛǘǘƭŜ ǎŜƴǎŜΧΦwŜŀŘƛƴƎ ǘƘŜ ǎǘŀǘǳǘŜ ƛƴ ǘƘŜ ƳŀƴƴŜǊ ǎǳƎƎŜǎǘŜŘ ōȅ 

the Government would destroy the symmetry of §§ 107(a)(4)(A) and (B) and render subparagraph (B) 

ƛƴǘŜǊƴŀƭƭȅ ŎƻƴŦǳǎƛƴƎΦέ  ¢ƘŜ /ƻǳǊǘ ŀƭǎƻ ǊŜƧŜŎǘŜŘ ǘƘŜ DƻǾŜǊƴƳŜƴǘΩǎ ŀǊƎǳƳŜƴǘ ǘƘŀǘ ǘƘŜǊŜ ǿŀǎ ŦǊƛŎǘƛon 

between § 107(a) and § 113(f).  ¢ƘŜ /ƻǳǊǘ ŜȄǇƭŀƛƴŜŘ ǘƘŀǘ άǘƘŜ ǊŜƳŜŘƛŜǎ ŀǾŀƛƭŀōƭŜ ƛƴ ϠϠ млтόŀύ ŀƴŘ ммоόŦύ 

ŎƻƳǇƭŜƳŜƴǘ ŜŀŎƘ ƻǘƘŜǊ ōȅ ǇǊƻǾƛŘƛƴƎ ŎŀǳǎŜǎ ƻŦ ŀŎǘƛƻƴ Ψǘƻ ǇŜǊǎƻƴǎ ƛƴ ŘƛŦŦŜǊŜƴǘ ǇǊƻŎŜŘǳǊŀƭ 

ŎƛǊŎǳƳǎǘŀƴŎŜǎΦΩέ  ¢ƘŜ /ƻǳǊǘ ŎƻƴŎƭǳŘŜŘ ǘƘŀǘ ǘƘŜ άǇƭŀƛƴ ǘŜǊƳǎ ƻŦ Ϡ млтόŀύόпύό.ύΧǇǊƻǾƛŘŜώϐ !ǘƭŀƴǘƛŎ 

wŜǎŜŀǊŎƘ ǿƛǘƘ ŀ ŎŀǳǎŜ ƻŦ ŀŎǘƛƻƴΦέ  
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S.Ct. defers to fed. govt re ERISA 

In a unanimous Supreme Court decision, the Court was once again highly deferential to the 

interpretation of federal law by the federal government. The Court deferred to the Pension Benefit 

Guarantee Corporation (PBGC) regarding whether merger is a permissible means of plan termination 

ǳƴŘŜǊ ǘƘŜ 9ƳǇƭƻȅŜŜ wŜǘƛǊŜƳŜƴǘ LƴŎƻƳŜ {ŜŎǳǊƛǘȅ !Ŏǘ ƻŦ мфтп ό9wL{!ύΦ ¢ƘŜ /ƻǳǊǘ ƘŜƭŘ ǘƘŀǘ t.D/Ωǎ 

interpretation of ERISA ŀǎ ŜȄŎƭǳŘƛƴƎ ƳŜǊƎŜǊǎ ŀǎ ŀ ƳŜŀƴǎ ƻŦ Ǉƭŀƴ ǘŜǊƳƛƴŀǘƛƻƴ ǿŀǎ άǇŜǊƳƛǎǎƛōƭŜΦέ ¢ƘŜ 

ŘŜŎƛǎƛƻƴ ǿŀǎ ǿǊƛǘǘŜƴ ōȅ WǳǎǘƛŎŜ {ŎŀƭƛŀΦ .ŜŎƪ ǾΦ t!/9 LƴǘΩƭ ¦ƴƛƻƴΣ нллт ²[ мссмолмΣ bƻΦ лр-1448 (June 11, 

2007). 

Crown Paper filed for bankruptcy and sought to liquidate its assets.  It focused on the purchase of an 

annuity, which would allow Crown to reap a $5 million reversion in surplus funds.  PACE International 

Union proposed instead that Crown merge its pension plans with other PACE pension plans.  t!/9Ωǎ 

proposal would not permit the $5 million reversion.  Crown decided to purchase the annuity.  PACE 

sued, alleging that Crown breached its fiduciary duties under ERISA by neglecting to give diligent 

ŎƻƴǎƛŘŜǊŀǘƛƻƴ ǘƻ t!/9Ωǎ ƳŜǊƎŜǊ ǇǊƻǇƻǎŀƭΦ  The Bankruptcy Court agreed with PACE and issued a 

preliminary injunction preventing PACE from obtaining the $5 million reversion.  The District Court and 

Ninth Circuit affirmed.  The Supreme Court unanimously reversed. 

The applicable statutory provision was very general, not discussing mergers at all.  The statue provides 

ǘƘŀǘ ƛƴ ǘƘŜ Ŧƛƴŀƭ ŘƛǎǘǊƛōǳǘƛƻƴ ƻŦ ŀǎǎŜǘǎΣ ǘƘŜ Ǉƭŀƴ ŀŘƳƛƴƛǎǘǊŀǘƻǊ ǎƘŀƭƭ άƛƴ ŀŎŎƻǊŘŀƴŎŜ ǿƛǘƘ ǘƘŜ ǇǊƻǾƛǎƛƻƴǎ ƻŦ 

ǘƘŜ Ǉƭŀƴ ŀƴŘ ŀƴȅ ŀǇǇƭƛŎŀōƭŜ ǊŜƎǳƭŀǘƛƻƴǎΣ ƻǘƘŜǊǿƛǎŜ Ŧǳƭƭȅ ǇǊƻǾƛŘŜ ŀƭƭ ōŜƴŜŦƛǘ ƭƛŀōƛƭƛǘƛŜǎ ǳƴŘŜǊ ǘƘŜ ǇƭŀƴΧΦέ  

29 U.S.C. § 1341(b)(3)(A)(ii).  PBGC interpreted this very general language to exclude merger as a 

possible means of plan termination.  

¢ƘŜ /ƻǳǊǘ ƘŜƭŘ ǘƘŀǘ ǘƘŜ ǎǘŀǘǳǘŜ ǎǳǇǇƻǊǘǎ t.D/Ωǎ ǾƛŜǿΣ ǊŜŀǎƻƴƛƴƎ ǘƘŀǘ άƳŜǊƎŜǊ ƛǎ ƴƻǿƘŜǊŜ ƳŜƴǘƛƻƴŜŘ ƛƴ 

§ 1341, and is instead dealt with in an entirely different set of statutory sections setting forth entirely 

ŘƛŦŦŜǊŜƴǘ ǊǳƭŜǎ ŀƴŘ ǇǊƻŎŜŘǳǊŜǎΦέ  PACE suggested that a plan sponsor can follow the rules for both 

merger and termination.  ¢ƘŜ /ƻǳǊǘ ǊŜƧŜŎǘŜŘ t!/9Ωǎ ŀǊƎǳƳŜƴǘ ǎǘŀǘƛƴƎ ǘƘŀǘ ƛǘ άhas no apparent basis in 

the statute.  The separate provisions governing termination and merger quite clearly treat the two as 

ǿƘƻƭƭȅ ŘƛŦŦŜǊŜƴǘ ǘǊŀƴǎŀŎǘƛƻƴǎΣ ǿƛǘƘ ƴƻ ŜȄŎŜǇǘƛƻƴ ŦƻǊ ǘƘŜ ŎŀǎŜ ǿƘŜǊŜ ƳŜǊƎŜǊ ƛǎ ǳǎŜŘ ŦƻǊ ǘŜǊƳƛƴŀǘƛƻƴΦέ  

¢ƘŜ /ƻǳǊǘ ŎƻƴŎƭǳŘŜŘ ǘƘŀǘ άt.D/Ωǎ ŎƻƴǎǘǊǳŎǘƛƻƴ ƻŦ ǘƘŜ ǎǘŀǘǳǘŜ ƛǎ ŀ ǇŜǊƳƛǎǎƛōƭŜ ƻƴŜΣ ŀƴŘ ƛƴŘŜŜŘ ǘƘŜ ƳƻǊŜ 

ǇƭŀǳǎƛōƭŜΦέ  

Scalia's opinion states: 

CƻǊ ŜƳǇƭƻȅŜǊǎΣ ǘƘŜ ƛƭƭ ŜŦŦŜŎǘǎ ώƻŦ t!/9Ωǎ Ǉƻǎƛǘƛƻƴϐ ŀǊŜ ŘŜƳƻƴǎǘǊŀǘŜŘ ōȅ ǘƘŜ ŦŀŎǘǎ ƻŦ ǘƘƛǎ ǾŜǊȅ ŎŀǎŜΥ ōȅ 

diligently funding its pension plans, Crown became the bait for a union bent on obtaining a surplus that 

ǿŀǎ ǊƛƎƘǘŦǳƭƭȅ /ǊƻǿƴΩǎΦ  All this after Crown purchased an annuity that none dispute was sufficient to 

satisfy its commitments to plan participants and beneficiaries. 
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S.Ct. expands deference to fed. agency in securities context  

¢ƘŜ {ǳǇǊŜƳŜ /ƻǳǊǘΣ ƛƴ ŀ тΥм ŘŜŎƛǎƛƻƴ ǿǊƛǘǘŜƴ ōȅ WǳǎǘƛŎŜ .ǊŜȅŜǊΣ ƘŜƭŘ ǘƘŀǘ ǎŜŎǳǊƛǘƛŜǎ ƭŀǿ άƛƳǇƭƛŎƛǘƭȅ 

ǇǊŜŎƭǳŘŜώǎϐ ŀǇǇƭƛŎŀǘƛƻƴ ƻŦ ǘƘŜ ŀƴǘƛǘǊǳǎǘ ƭŀǿǎΦέ /ǊŜŘƛǘ {ǳƛǎǎŜ {ŜŎǳǊƛǘƛŜǎ ό¦{!ύ [[/ ǾΦ .ƛƭƭƛƴƎΣ мнт ¦Φ{Φ ноуо 

(June 18, 2007). The decision holds that the federal government, specifically the Securities and Exchange 

/ƻƳƳƛǎǎƛƻƴ ό{9/ύΣ ƛǎ ōŜǘǘŜǊ ǉǳŀƭƛŦƛŜŘ ǘƘŀƴ άƴƻƴŜȄǇŜǊǘ ƧǳŘƎŜǎέ ŀƴŘ άƴƻƴŜȄǇŜǊǘ ƧǳǊƛŜǎέ ƛƴ ŀƴǘƛǘǊǳǎǘ ŎŀǎŜǎ 

to determine the legality of Initial Public Offerings (IPOs), and therefore the banks have broad implied 

immunity from antitrust lawsuits. Justice Kennedy recused himself, because his son is a managing 

director of Credit Suisse. Chief Justice Roberts recused himself initially based on his financial interests in 

some of the defendant firms, but then he re-entered the case without explanation just before oral 

argument. 

¢ƘŜ ƻǇƛƴƛƻƴ ǎǘŀǘŜǎΥ άLǘ ǿƛƭƭ ƻŦǘŜƴ ōŜ ŘƛŦŦƛŎǳƭǘ ŦǊƻƳ ǎƻƳŜƻƴŜ ǿƘƻ ƛǎ ƴƻǘ ŦŀƳƛƭƛŀǊ ǿƛǘƘ ŀŎŎŜǇǘŜŘ ǎȅƴŘƛŎŀǘŜ 

practices to determine with confidencŜ ǿƘŜǘƘŜǊ ŀƴ ǳƴŘŜǊǿǊƛǘŜǊέ Ƙŀǎ ŜƴƎŀƎŜŘ ƛƴ ŦƻǊōƛŘŘŜƴ ƻǊ ǇŜǊƳƛǘǘŜŘ 

actions.  ¢ƘŜ /ƻǳǊǘ ŀǎƪǎΥ ά!ƴŘ ǿƘƻ ōǳǘ ŀ ǎŜŎǳǊƛǘƛŜǎ ŜȄǇŜǊǘ ŎƻǳƭŘ ǎŀȅ ǿƘŜǘƘŜǊ ǘƘŜ ǇǊŜǎŜƴǘ {9/ ǊǳƭŜǎέ 

ƳƛƎƘǘ ŎƘŀƴƎŜ ƛƴ ǿŀȅǎ ǘƘŀǘ ǿƻǳƭŘ ǇŜǊƳƛǘ ǘƘŜ ǎƻǊǘ ƻŦ ŎƻƴŘǳŎǘ ǘƘŀǘ ǘƘŜ {9/ άƴƻǿ ǎŜŜƳǎ ǘƻ ŦƻǊōƛŘΚέ  Then 

ƛǘ ŀǎƪǎ ŀƎŀƛƴΥ ά!ƴŘ ǿƘƻ ōǳǘ ǘƘŜ {9/ ƛǘǎŜƭŦ ŎƻǳƭŘ Řƻ ǎƻ ǿƛǘƘ ŎƻƴŦƛŘŜƴŎŜΚέ  

The court disparaged both judges and juries for not being experts.  ¢ƘŜ /ƻǳǊǘ ǎǘŀǘŜŘΥ άŀƴǘƛǘǊǳǎǘ ǇƭŀƛƴǘƛŦŦǎ 

may bring lawsuits throughout the Nation in dozens of different courts with different nonexpert judges 

ŀƴŘ ŘƛŦŦŜǊŜƴǘ ƴƻƴŜȄǇŜǊǘ ƧǳǊƛŜǎΧΦ  The result is an unusually high risk that different courts will evaluate 

ǎƛƳƛƭŀǊ ŦŀŎǘǳŀƭ ŎƛǊŎǳƳǎǘŀƴŎŜǎ ŘƛŦŦŜǊŜƴǘƭȅΦέ  

¢ƘŜ /ƻǳǊǘ ŦƻǳƴŘ ǘƘŀǘ ǘƘŜ {9/ άŀŎǘƛǾŜƭȅ ŜƴŦƻǊŎŜǎ ǘƘŜ ǊǳƭŜǎ ŀƴŘ ǊŜƎulations that forbid the conduct in 

ǉǳŜǎǘƛƻƴΣέ ŀƴŘ ǘƘŜǊŜŦƻǊŜ ǘƘŜ άƴŜŜŘ ŦƻǊ ŀƴ ŀƴǘƛǘǊǳǎǘ ƭŀǿǎǳƛǘ ƛǎ ǳƴǳǎǳŀƭƭȅ ǎƳŀƭƭΦέ  The Court concluded: 

In sum, an antitrust action in this context is accompanied by a substantial risk of injury to the securities 

markets and by a diminished need for antitrust enforcement to address anticompetitive conduct.  

Together these considerations indicate a serious conflict between, on the one hand, application of the 

antitrust laws and, on the other, proper enforcement of the securities law. 

WǳǎǘƛŎŜ ¢ƘƻƳŀǎ ŘƛǎǎŜƴǘŜŘΣ ŀǊƎǳƛƴƎ ǘƘŀǘ ŦŜŘŜǊŀƭ ƭŀǿǎ άǇǊŜǎŜǊǾŜ ǊƛƎƘǘǎ ŀƴŘ ǊŜƳŜŘƛŜǎ ŜȄƛǎǘƛƴƎ ƻǳǘǎƛŘŜ ƻŦ 

ǘƘŜ ǎŜŎǳǊƛǘƛŜǎ ƭŀǿǎΦέ 
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S.Ct. upholds abrogation of foreign sovereign immunity  

The Supreme Court broadly interpreted an exception to sovereign immunity for foreign countries in the 

Foreign Sovereign Immunities Act (FSIA), 28 U.S.C. § 1602, and permitted a suit by NYC against India and 

Mongolia to proceed to declare the validity of tax liens on property held for the purpose of housing 

those countrƛŜǎΩ ŜƳǇƭƻȅŜŜǎΦ ¢ƘŜ tŜǊƳŀƴŜƴǘ aƛǎǎƛƻƴ ƻŦ LƴŘƛŀ ǘƻ ǘƘŜ ¦ƴƛǘŜŘ bŀǘƛƻƴǎ ǾΦ /ƛǘȅ ƻŦ bŜǿ ¸ƻǊƪΣ 

127 S.Ct. 2352 (June 14, 2007). 

The Court opinion was written by Justice Thomas.  Justices Stevens and Breyer dissented.  The Bush 

administration supported the foreigƴ ŎƻǳƴǘǊƛŜǎΣ ōŜŎŀǳǎŜ ǘƘŜ ŎƛǘȅΩǎ ƭŀǿǎǳƛǘǎ ŎƻǳƭŘ ǇǊƻǾƻƪŜ ǊŜǘŀƭƛŀǘƛƻƴ ōȅ 

foreign countries against U.S. property overseas.  

Under NY state law, property is exempt from taxation where it is used exclusively for diplomatic 

purposes but any other portion is subject to taxation.  NYC levied taxes for that portion of their 

diplomatic office buildings used to house lower level employees and their families.  Numerous foreign 

countries refused to pay these taxes.  Under state law, the unpaid taxes converted into tax liens held by 

the City against the properties.  The City filed a state-court suit seeking declaratory judgments to 

ŜǎǘŀōƭƛǎƘ ǘƘŜ ƭƛŜƴǎΩ ǾŀƭƛŘƛǘȅΣ ōǳǘ ǘƘŜ ŦƻǊŜƛƎƴ ŎƻǳƴǘǊƛŜǎ ǊŜƳƻǾŜŘ ǘƘŜ ŎŀǎŜǎ ǘƻ ŦŜŘŜǊŀƭ ŎƻǳǊǘΦ  Once in 

federal court, the countries argued that they were immune under the FSIA.  Both the district court and 

the Second Circuit ruled against the foreign countries.  The Supreme Court affirmed. 

The FSIA provides that foreign states are presumptively immune from suit unless an exception applies.  

The F{L! ǇǊƻǾƛŘŜǎ ŀƴ ŜȄŎŜǇǘƛƻƴ ǿƘŜǊŜ άǊƛƎƘǘǎ ƛƴ ƛƳƳƻǾŀōƭŜ ǇǊƻǇŜǊǘȅ ǎƛǘǳŀǘŜŘ ƛƴ ǘƘŜ ¦ƴƛǘŜŘ {ǘŀǘŜǎ ŀǊŜ ƛƴ 

ƛǎǎǳŜΦέ  28 U.S.C. § 1605(a)(4).  ¢ƘŜ ŦƻǊŜƛƎƴ ŎƻǳƴǘǊƛŜǎ ŀǊƎǳŜŘ ǘƘŀǘ άǊƛƎƘǘǎ ƛƴ ƛƳƳƻǾŀōƭŜ ǇǊƻǇŜǊǘȅέ ŀǊŜ 

limited to issues concerning ownership or possession.  The Court rejected that interpretation and 

ƛƴǎǘŜŀŘ ŀƎǊŜŜŘ ǿƛǘƘ ǘƘŜ /ƛǘȅ ǘƘŀǘ άǘƘŜ ŜȄŎŜǇǘƛƻƴ ŜƴŎƻƳǇŀǎǎŜǎ ŀŘŘƛǘƛƻƴŀƭ ǊƛƎƘǘǎ ƛƴ ƛƳƳƻǾŀōƭŜ ǇǊƻǇŜǊǘȅΣ 

ƛƴŎƭǳŘƛƴƎ ǘŀȄ ƭƛŜƴǎΦέ  ¢ƘŜ /ƻǳǊǘ ŜȄǇƭŀƛƴŜŘ ǘƘŀǘ ǘƘŜ ǘŜȄǘ ƻŦ ǘƘŜ ǎǘŀǘǳǘŜ άŘƻŜǎ ƴƻǘ ŜȄǇǊŜǎǎƭȅ ƭƛƳƛǘ ƛǘǎŜƭŦ ǘƻ 

cases in which the specific right at issue is title, ownership, or possession.  Neither does it specifically 

exclude cases in which the validity of a lien is at issue.  Rather, the exception focuses more broadly on 

ΨǊƛƎƘǘǎ ƛƴΩ ǇǊƻǇŜǊǘȅΦέ  The Court found thaǘ ǘŀȄ ƭƛŜƴǎ ƛƴƘƛōƛǘ άƻƴŜ ƻŦ ǘƘŜ ǉǳƛƴǘŜǎǎŜƴǘƛŀƭ ǊƛƎƘǘǎ ƻŦ ǇǊƻǇŜǊǘȅ 

ownershipτǘƘŜ ǊƛƎƘǘ ǘƻ ŎƻƴǾŜȅΣέ ŀƴŘ ǘƘŜǊŜŦƻǊŜ άŀ ǎǳƛǘ ǘƻ ŜǎǘŀōƭƛǎƘ ǘƘŜ ǾŀƭƛŘƛǘȅ ƻŦ ŀ ƭƛŜƴ ƛƳǇƭƛŎŀǘŜǎ ΨǊƛƎƘǘǎ 

ƛƴ ƛƳƳƻǾŀōƭŜ ǇǊƻǇŜǊǘȅΦέ  

The Court further explained that its reading of the statute is supported by the purpose of the FSIA, 

ǿƘƛŎƘ ǘƘŜ /ƻǳǊǘ ŎƘŀǊŀŎǘŜǊƛȊŜŘ ŀǎ άŀŘƻǇǘƛƻƴ ƻŦ ǘƘŜ ǊŜǎǘǊƛŎǘƛǾŜ ǾƛŜǿ ƻŦ ǎƻǾŜǊŜƛƎƴ ƛƳƳǳƴƛǘȅΦέ  The Court 

ǎǘŀǘŜŘΥ ά!ǎ ŀ ǘƘǊŜǎƘƻƭŘ ƳŀǘǘŜǊΣ ǇǊƻǇŜǊǘȅ ƻǿƴŜǊǎƘƛǇ ƛǎ ƴƻǘ ŀƴ ƛƴƘŜǊŜƴǘƭȅ ǎƻǾŜǊŜƛƎƴ ŦǳƴŎǘƛƻƴΦέ  The Court 

noted ǘƘŀǘ ǘƘŜ C{L! ǿŀǎ ƳŜŀƴǘ ǘƻ ŎƻŘƛŦȅ ǘƘŜ ƛƴǘŜǊƴŀǘƛƻƴŀƭ ǇǊŀŎǘƛŎŜ ŀǘ ǘƘŜ ǘƛƳŜ ƻŦ ǘƘŜ C{L!Ωǎ ŜƴŀŎǘƳŜƴǘΣ 

ǿƘƛŎƘ ƛƴŎƭǳŘŜŘ ŀ ǊŜŀƭ ǇǊƻǇŜǊǘȅ ŜȄŎŜǇǘƛƻƴ ƛƴ ŀŎǘƛƻƴǎ ǘƻ άŜǎǘŀōƭƛǎƘ ŀ ǇǊƻǇŜǊǘȅ ƛƴǘŜǊŜǎǘ ƛƴ ƛƳƳƻǾŀōƭŜ 

ǇǊƻǇŜǊǘȅΦέ  The Court found that a suit regarding the valiŘƛǘȅ ƻŦ ŀ ǘŀȄ ƭƛŜƴ άƛǎ ŀ ǎǳƛǘ ǘƻ ŜǎǘŀōƭƛǎƘ ŀƴ 

ƛƴǘŜǊŜǎǘ ƛƴ ǎǳŎƘ ǇǊƻǇŜǊǘȅΦέ    

WǳǎǘƛŎŜ {ǘŜǾŜƴǎΩ ŘƛǎǎŜƴǘ ŀǊƎǳŜǎ ǘƘŀǘ ǘƘŜ άōǊƻŀŘ ŜȄŎŜǇǘƛƻƴ ǘƻ ǎƻǾŜǊŜƛƎƴ ƛƳƳǳƴƛǘȅέ ŎŀǊǾŜŘ ƻǳǘ ōȅ ǘƘŜ 

ƳŀƧƻǊƛǘȅ άǘƘǊŜŀǘŜƴǎΣ ŀǎ ǘƘŜȅ ǎŀȅΣ ǘƻ ǎǿŀƭƭƻǿ ǘƘŜ ǊǳƭŜέ ǘƘŀǘ ŦƻǊŜƛƎƴ ƎƻǾŜǊƴƳŜƴǘǎ are exempt from suit.  
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He pointed out the NYC law permits liens against real property to compel landowners to pay for pest 

control, emergency repairs, and sidewalk upkeep.  ¢ƘŜ ŘƛǎǎŜƴǘ ǎǘŀǘŜǎΥ ά! ǿƘƻƭŜ Ƙƻǎǘ ƻŦ ǊƻǳǘƛƴŜ ŎƛǾƛƭ 

controversies, from sidewalk slip-and-falls to landlord-tenant disputes, could be converted into property 

liens under local law, and then usedτas the tax lien was in this caseτǘƻ ǇƛŜǊŎŜ ŀ ŦƻǊŜƛƎƴ ǎƻǾŜǊŜƛƎƴΩǎ 

ǘǊŀŘƛǘƛƻƴŀƭ ŀƴŘ ǎǘŀǘǳǘƻǊȅ ƛƳƳǳƴƛǘȅΦέ  ¢ƘŜ ŘƛǎǎŜƴǘ ǿŀǎ ǇŜǊǎǳŀŘŜŘ ōȅ ǘƘŜ άǿŜƭƭ-reaǎƻƴŜŘ ƻǇƛƴƛƻƴώϐέ ƻŦ ǘƘŜ 

{ƻƭƛŎƛǘƻǊ DŜƴŜǊŀƭΩǎ ōǊƛŜŦΣ ŀƴŘ ǘƘŜ ŘƛǎǎŜƴǘ ŎƻƴŎƭǳŘŜŘ ǘƘŀǘ άŀ ƴŀǊǊƻǿ ǊŜŀŘƛƴƎ ƻŦ ǘƘŜ ǎǘŀǘǳǘƻǊȅ ŜȄŎŜǇǘƛƻƴ ƛǎ 

more faithful to congressional intent than a reading that enables a dispute over taxes to be classified as 

ŀ ŘƛǎǇǳǘŜ ƻǾŜǊ ΨǊƛƎƘǘǎ ƛƴ ƛƳƳƻǾŀōƭŜ ǇǊƻǇŜǊǘȅΦΩέ  WǳǎǘƛŎŜ {ǘŜǾŜƴǎ ŎƻƴŎƭǳŘŜŘΥ ά!ǘ ōƻǘǘƻƳΣ ǘƘƛǎ ŎŀǎŜ ƛǎ ƴƻǘ 

ŀōƻǳǘ ǘƘŜ ǾŀƭƛŘƛǘȅ ƻŦ ǘƘŜ ŎƛǘȅΩǎ ǘƛǘƭŜ ǘƻ ƛƳƳƻǾŀōƭŜ ǇǊƻǇŜǊǘȅΣ ƻǊ ŜǾŜƴ ǘƘŜ ǾŀƭƛŘƛǘȅ ƻŦ ƛǘǎ ŀǳǘƻƳŀǘƛŎ 

prejudgment lien.  wŀǘƘŜǊΣ ƛǘ ƛǎ ŀ ŘƛǎǇǳǘŜ ƻǾŜǊ ŀ ŦƻǊŜƛƎƴ ǎƻǾŜǊŜƛƎƴΩǎ tax liability.  If Congress had intended 

ǘƘŜ ǎǘŀǘǳǘŜ ǘƻ ǿŀƛǾŜ ǎƻǾŜǊŜƛƎƴ ƛƳƳǳƴƛǘȅ ƛƴ ǘŀȄ ƭƛǘƛƎŀǘƛƻƴΣ L ǘƘƛƴƪ ƛǘ ǿƻǳƭŘ ƘŀǾŜ ǎŀƛŘ ǎƻΦέ   
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S.Ct. holds no equitable exceptions to statutory filing deadline  

The Supreme Court emasculated the equitable powers of the judiciary, holding that the judicial branch 

ƻŦ ƎƻǾŜǊƴƳŜƴǘ ŘƻŜǎ ƴƻǘ ƘŀǾŜ άŀǳǘƘƻǊƛǘȅέ ǘƻ ƎǊŀƴǘ ŜǉǳƛǘŀōƭŜ ǊŜƭƛŜŦ ǿƘŜƴ ŀ ǎǘŀǘǳǘƻǊȅ ŦƛƭƛƴƎ ŘŜŀŘƭƛƴŜ ƛǎ 

missed due to the error of the district court. In this 5:4 decision, with the usual line up on each side, the 

/ƻǳǊǘ ŜȄǇǊŜǎǎƭȅ ƻǾŜǊǊǳƭŜŘ н ǇǊƛƻǊ ŎŀǎŜǎ ŀƴŘ ŎƻƳǇƭŜǘŜƭȅ ǊŜƧŜŎǘŜŘ ǘƘŜ ƧǳŘƛŎƛŀƭ ŘƻŎǘǊƛƴŜ ƻŦ άǳƴƛǉǳŜ 

ŎƛǊŎǳƳǎǘŀƴŎŜǎΣέ ǿƘƛŎƘ ǇŜǊƳƛǘǎ ǘƘŜ ŜǉǳƛǘŀōƭŜ ŜȄǘŜƴǎƛƻƴ ƻŦ ǘƛƳŜ ǘƻ ǇǊŜǾŜƴǘ ƎǊŜŀǘ ƘŀǊŘǎƘƛǇ ǘƻ ŀ ǇŀǊǘȅΦ ¢ƘŜ 

Court held that a filing deadline contained in a statute, as distinguished from a filing deadline based on a 

rule of procedure but not a law, cannot be extended as part of the equitable power of the judiciary. The 

Court ruled that only Congress has authority to address any possible inequitable result from tƘŜ /ƻǳǊǘΩǎ 

άǊƛƎƻǊƻǳǎέ ŀǇǇƭƛŎŀǘƛƻƴ ƻŦ ǎǘŀǘǳǘƻǊȅ ǘƛƳŜ ƭƛƳƛǘǎΣ ŜȄǇƭŀƛƴƛƴƎ ǘƘŀǘ /ƻƴƎǊŜǎǎ ŎƻǳƭŘ ŜȄǇƭƛŎƛǘƭȅ ŀǳǘƘƻǊƛȊŜ ǘƘŜ 

ŎƻǳǊǘǎ ǘƻ άŜȄŎǳǎŜ ŎƻƳǇƭƛŀƴŎŜ ǿƛǘƘ ǘƘŜ ǎǘŀǘǳǘƻǊȅ ǘƛƳŜ ƭƛƳƛǘǎΦέ .ƻǿƭŜǎ ǾΦ wǳǎǎŜƭƭΣ мнт {Φ/ǘΦ носл όWǳƴŜ мпΣ 

2007). 

This case concerns the inadvertent error of a district court judge.  In granting an extension for filing a 

federal habeas appeal, the district court gave the defendant 17 days, but the statute and implementing 

federal rules permit only 14 days.  28 U.S.C. § 2107; Fed. Rule Civ. Proc. 4(a)(6).  The appeal was filed on 

the 16th day.  The Sixth Circuit refused to hear the appeal, holding that the notice of appeal was 

untimely.  

The Supreme Court affirmed, ruling that the 14-Řŀȅ ǘƛƳŜ ƭƛƳƛǘ ƛǎ άƳŀƴŘŀǘƻǊȅ ŀƴŘ ƧǳǊƛǎŘƛŎǘƛƻƴŀƭΦέ  The 

Court juǎǘƛŦƛŜŘ ƛǘǎ ƘƻƭŘƛƴƎ ŀǎ ŦƻƭƭƻǿǎΥ άWǳǊƛǎŘƛŎǘƛƻƴŀƭ ǘǊŜŀǘƳŜƴǘ ƻŦ ǎǘŀǘǳǘƻǊȅ ǘƛƳŜ ƭƛƳƛǘǎ ƳŀƪŜǎ ƎƻƻŘ 

sense.  Within constitutional bounds, Congress decides what cases the federal courts have jurisdiction to 

consider.  Because Congress decides whether federal courts can hear cases at all, it can also determine 

ǿƘŜƴΣ ŀƴŘ ǳƴŘŜǊ ǿƘŀǘ ŎƻƴŘƛǘƛƻƴǎΣ ŦŜŘŜǊŀƭ ŎƻǳǊǘǎ Ŏŀƴ ƘŜŀǊ ǘƘŜƳΦέ  ¢ƘŜ /ƻǳǊǘ ŦƻǳƴŘ ǘƘŀǘ .ƻǿƭŜǎΩ ŦŀƛƭǳǊŜ 

ǘƻ ŦƛƭŜ Ƙƛǎ ƴƻǘƛŎŜ ƛƴ ŀŎŎƻǊŘŀƴŎŜ ǿƛǘƘ ǘƘŜ ǎǘŀǘǳǘƻǊȅ ǘƛƳŜ ƭƛƳƛǘ ǿŀǎ ŀƴ άŜǊǊƻǊ Χ ƻŦ ƧǳǊƛǎŘƛŎǘƛƻƴŀƭ ƳŀƎƴƛǘǳŘŜΣέ 

ŀƴŘ ǘƘŜ ƧǳŘƛŎƛŀƭ ōǊŀƴŎƘ ŘƛŘ ƴƻǘ ƘŀǾŜ ŀǳǘƘƻǊƛǘȅ ǘƻ άŜȄŎǳǎŜ Ƙƛǎ ƭŀŎƪ ƻŦ ŎƻƳǇƭƛŀƴŎŜ ǿƛǘƘ ǘƘŜ ǎǘŀǘǳǘŜΩǎ ǘƛƳŜ 

ƭƛƳƛǘŀǘƛƻƴǎΦέ  ¢ƘŜ /ƻǳǊǘ ŜȄǇǊŜǎǎƭȅ ƻǾŜǊǊǳƭŜŘ н ŎŀǎŜǎ ŦǊƻƳ мфсн ǘƘŀǘ ǎŜǘ ŦƻǊǘƘ ǘƘŜ άǳƴƛǉǳŜ ŎƛǊŎǳƳǎǘŀƴŎŜǎέ 

doctrine which permitted exceptions to filing deadlines based on equity.  The Court held that the 

άǳƴƛǉǳŜ ŎƛǊŎǳƳǎǘŀƴŎŜǎέ ŘƻŎǘǊƛƴŜ ƛǎ άƛƭƭŜƎƛǘƛƳŀǘŜΣέ ōŜŎŀǳǎŜ άǘƘƛǎ /ƻǳǊǘ Ƙŀǎ ƴƻ ŀǳǘƘƻǊƛǘȅ ǘƻ ŎǊŜŀǘŜ 

ŜǉǳƛǘŀōƭŜ ŜȄŎŜǇǘƛƻƴǎ ǘƻ ƧǳǊƛǎŘƛŎǘƛƻƴŀƭ ǊŜǉǳƛǊŜƳŜƴǘǎΦέ 

The majority opinion written by Justice Thomas and the dissent written by Justice Souter vehemently 

disagree about the extent to which the Bowles decision contradicts prior law.  The focus of the 

ŘƛǎŎǳǎǎƛƻƴ ƛǎ ǘƘŜ ƳŜŀƴƛƴƎ ƻŦ ǘƘŜ ǘŜǊƳ άƧǳǊƛǎŘƛŎǘƛƻƴŀƭέ ƛƴ ǇǊƛƻǊ ŎŀǎŜǎΦ  IŜǊŜ ƛǎ ǘƘŜ ƳŀƧƻǊƛǘȅΩǎ Ƴŀƛƴ ōŀǊōΥ 

RegŀǊŘƭŜǎǎ ƻŦ ǘƘƛǎ /ƻǳǊǘΩǎ Ǉŀǎǘ ŎŀǊŜƭŜǎǎ ǳǎŜ ƻŦ ǘŜǊƳƛƴƻƭƻƎȅΣ ƛǘ ƛǎ ƛƴŘƛǎǇǳǘŀōƭŜ ǘƘŀǘ ǘƛƳŜ ƭƛƳƛǘǎ ŦƻǊ ŦƛƭƛƴƎ ŀ 

notice of appeal have been treated as jurisdictional in American law for well over a century.  

/ƻƴǎŜǉǳŜƴǘƭȅΣ ǘƘŜ ŘƛǎǎŜƴǘΩǎ ŀǇǇǊƻŀŎƘ ǿƻǳƭŘ ǊŜǉǳƛǊŜ ǘƘŜ ǊŜǇǳŘƛŀǘƛƻƴ ƻŦ ŀ ŎŜƴǘǳǊȅΩǎ ǿƻǊǘƘ ƻŦ ǇǊŜŎŜŘŜƴǘ 

and practice in American courts.  Given the choice between calling into question some dicta in our 

ǊŜŎŜƴǘ ƻǇƛƴƛƻƴǎ ŀƴŘ ŜŦŦŜŎǘƛǾŜƭȅ ƻǾŜǊǊǳƭƛƴƎ ŀ ŎŜƴǘǳǊȅΩǎ ǿƻǊǘƘ ƻŦ ǇǊŀŎǘƛŎŜΣ ǿŜ ǘƘƛƴƪ ǘƘŜ ŦƻǊƳŜǊ ƻǇǘƛƻƴ ƛǎ 

the only prudent course. 
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¢Ƙŀǘ ǎǘŀǘŜƳŜƴǘ ŎŀƳŜ ƛƴ ǊŜǎǇƻƴǎŜ ǘƻ ǘƘŜ ŘƛǎǎŜƴǘΩǎ ŀǊƎǳƳŜƴǘ ǘƘŀǘ ǘƘŜ ƳŀƧƻǊƛǘȅ ƻǇƛƴƛƻƴ ŎƻƴŦƭƛŎǘǎ ǿƛǘƘ 

statements in numerous recent, unanimous Supreme Court decisions (including 2 written by Justice 

Ginsburg).  The dissent argues: 

In ruling that Bowles cannot depend on the word of a District Court Judge, the Court demonstrates that 

no one may depend on the recent, repeated, and unanimous statements of all participating Justices of 

this Court.  Yet more incongruously, all of these pronouncements by the Court, along with two of our 

cases [that were explicitly overruled], are jettisoned in a ruling for which the leading justification is stare 

decisis.  

¢ƘŜ ŘƛǎǎŜƴǘ ŀǊƎǳŜǎ ǘƘŀǘ ǘƘŜǊŜ ƛǎ ŀƳǇƭŜ ŀǳǘƘƻǊƛǘȅ ƛƴ ǇǊƛƻǊ ŎŀǎŜǎ άǘƻ ǊŜŎƻƎƴƛȊŜ ŀƴ ŜǉǳƛǘŀōƭŜ ŜȄŎeption to 

the 14-Řŀȅ ƭƛƳƛǘΣέ ǊŜƭȅƛƴƎ ƘŜŀǾƛƭȅ ƻƴ ƻƴŜ ƻŦ ǘƘŜ ƻǾŜǊǊǳƭŜŘ ŎŀǎŜǎΦ  ¢ƘŜ ŘƛǎǎŜƴǘ ŘŜǎŎǊƛōŜǎ ǘƘŜ ƳŀƧƻǊƛǘȅΩǎ 

ǘǊŜŀǘƳŜƴǘ ƻŦ .ƻǿƭŜǎ ŀǎ άƛƴǘƻƭŜǊŀōƭŜΦέ  
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S.Ct. rejects taxpayer standing to challenge exec. branch  

The Supreme Court rejected taxpayer standing to challenge actions of the executive branch that 

allegedly violate the Establishment Clause, in the usual 5:4 divide. The majority opinion was written by 

Justice Alito and joined in full by Chief Justice Roberts and Justice Kennedy. Kennedy wrote a separate 

concurrence which expressed partial agreement with the reasoning of the dissenters, suggesting that he 

could possibly swing the opposite way in a future case. Justice Scalia, joined by Justice Thomas, filed an 

opinion concurring only in the judgment. Justice Souter authored the dissent. Hein v. Freedom From 

Religion Foundation, 2007 WL 1803960 (June 25, 2007). 

The case addressed the viability of Flast v. Cohen, 392 U.S. 83 (1968), which held that a taxpayer has 

standing to challenge a law authorizing the use of federal funds in a manner that allegedly violates the 

Establishment Clause.  The plurality distinguished the facts ofFlast and criticized its reasoning without 

overruling it.  The plurality noted that Flast involved a challenge to a statute, while Hein involved a 

challenge to the actions of the executive branch.  In Hein, the plaintiffs challenged the utilization of 

general executive branch funds that were not connected to any specific congressional action or 

appropriation.  Once this factual distinction was drawn, the plurality simply held that Flast was not 

controlling.  ¢ƘŜ ǇƭǳǊŀƭƛǘȅ ƻǇƛƴƛƻƴ ǎǘŀǘŜŘ ǘƘŀǘ άƛƴ ǘƘŜ ŦƻǳǊ ŘŜŎŀŘŜǎ ǎƛƴŎŜ ƛǘǎ ŎǊŜŀǘƛƻƴΣ ǘƘŜ Flast exception 

Ƙŀǎ ƭŀǊƎŜƭȅ ōŜŜƴ ŎƻƴŦƛƴŜŘ ǘƻ ƛǘǎ ŦŀŎǘǎΦέ  The plurality purported to simply continue confining Flast to its 

facts and held that Flast should not be extended to challenges to executive action.  The plurality 

ŜȄǇƭŀƛƴŜŘ ǘƘŀǘ άŜȄǘŜƴŘƛƴƎ ǘƘŜ Flast exception to purely executive expenditures would effectively subject 

every federal actionτbe it a conference, proclamation or speechτto Establishment Clause challenge by 

ŀƴȅ ǘŀȄǇŀȅŜǊ ƛƴ ŦŜŘŜǊŀƭ ŎƻǳǊǘΦέ 

The plurality criticized Flast ŦƻǊ ƎƛǾƛƴƎ άǘƻƻ ƭƛǘǘƭŜ ǿŜƛƎƘǘέ ǘƻ άǎŜǊƛƻǳǎ ǎŜǇŀǊŀǘƛƻƴ-of-ǇƻǿŜǊǎ ŎƻƴŎŜǊƴǎΦέ  

This strongly indicates that Alito (joined by Roberts) would overrule Flast, should a case with identical 

facts present itself to the Court.  .ǳǘ ǘƘŜ ǇƭǳǊŀƭƛǘȅ ŜȄǇǊŜǎǎŜŘ ŀŘƘŜǊŜƴŎŜ άǘƻ ǘƘŜ ŘƻŎǘǊƛƴŜ ƻŦ stare decisisέ 

and refused to overrule Flast in the absence of a case or controversy regarding the factual basis of Flast.  

¢ƘŜ ǇƭǳǊŀƭƛǘȅ ŀŎƪƴƻǿƭŜŘƎŜŘ ǘƘŜ ǇƭŀƛƴǘƛŦŦǎΩ ŀǊƎǳƳŜƴǘ ǘƘŀǘ ǿƛǘƘƻǳǘ ŎƻǳǊǘ ǊŜǾƛŜǿΣ ǘƘŜ ŜȄŜŎǳǘƛǾŜ ōǊŀƴŎƘ ǿŀǎ 

free to violate the Establishment Clause, for instance by using discretionary funds to build a church or 

ƘƛǊŜ ŀ ŎƭŜǊƎȅ ŀƴŘ άǎŜƴŘ ǘƘŜƳ ƻǳǘ ǘƻ ǎǇǊŜŀŘ ǘƘŜƛǊ ŦŀƛǘƘΦέ  Unconcerned, the plurality stated that if such an 

άǳƴƭƛƪŜƭȅ ŜǾŜƴǘΧŘƛŘ ǘŀƪŜ ǇƭŀŎŜΣ /ƻƴƎǊŜǎǎ ŎƻǳƭŘ ǉǳƛŎƪƭȅ ǎǘŜǇ ƛƴΦέ  Thus, the plurality found that the courts 

did not have any role in preventing the establishment of religion by the executive branch; instead, 

Congress had the constitutional role of policing the compliance of the executive branch with the 

Constitution.  

Justice Kennedy disagreed with the rest of the majority and expressed the view that Flast was correctly 

decided.  Thus, it is likely that Roberts and Alito did not join Scalia and Thomas in 

overruling Flast ǎǇŜŎƛŦƛŎŀƭƭȅ ƛƴ ƻǊŘŜǊ ǘƻ ŎƻƴǾƛƴŎŜ YŜƴƴŜŘȅ ǘƻ Ŧǳƭƭȅ Ƨƻƛƴ ǘƘŜ ǇƭǳǊŀƭƛǘȅΩǎ ƻǇƛƴƛƻƴΦ 

Kennedy opined in his individual concurrence that it was proper to permit taxpayer standing to 

challenge a statute, but he viewed a challenge to the executive branch as improper.  IŜ ǎǘŀǘŜŘΥ ά¢ƘŜ 
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courts must be reluctant to expand their authority by requiring intrusive and unremitting judicial 

management of the way the ExecutiǾŜ .ǊŀƴŎƘ ǇŜǊŦƻǊƳǎ ƛǘǎ ŘǳǘƛŜǎΦέ  Thus, there are presently 5 votes to 

upholdFlast, when Justice Kennedy is combined with the 4 dissenters, but there are only 4 votes to 

extend Flast beyond congressional action. 

¢ƘŜ Ƴƻǎǘ ƛƴǘŜǊŜǎǘƛƴƎ ǇŀǊǘ ƻŦ WǳǎǘƛŎŜ YŜƴƴŜŘȅΩs opinion is the conclusion: 

It must be remembered that, even where parties have no standing to sue, members of the Legislative 

and Executive Branches are not excused from making constitutional determinations in the regular 

course of their duties.  Government officials must make a conscious decision to obey the Constitution 

whether or not their acts can be challenged in a court of law and then must conform their actions to 

these principled determinations. 

Thus, Kennedy admonished the legislative and executive branches to obey the law, even when their acts 

cannot be challenged in court.   

WǳǎǘƛŎŜ {ŎŀƭƛŀΩǎ ŎƻƴŎǳǊǊŜƴŎŜ ƭŀƳōŀǎǘŜŘ wƻōŜǊǘǎ ŀƴŘ !ƭƛǘƻ ŦƻǊ ōŜƛƴƎ άǳƴǿƛƭƭƛƴƎ ǘƻ ŀŎƪƴƻǿƭŜŘƎŜ ǘƘŀǘ ǘƘŜ 

logic of Flast is simply wrong, and for that reason should not be extenŘŜŘ ǘƻ ƻǘƘŜǊ ŎŀǎŜǎΦέ  He mocks 

άǘƘŜ ǇƭǳǊŀƭƛǘȅΩǎ ǇƻǎŜ ƻŦ ƳƛƴƛƳŀƭƛǎƳέ ǘƘŀǘ ǎǳǇǇƻǊǘŜŘ ǘƘŜƛǊ ǊŜŦǳǎŀƭ ǘƻ ƻǾŜǊǊǳƭŜFlast.  He notes that 

Kennedy believes that Flast was correct, and is nicest to him, merely stating politely that he did not 

άŎƻƳǇǊŜƘŜƴŘέ Ƙƻǿ YŜƴƴŜŘȅΩǎ ǎǳǇǇƻǊǘ ŦƻǊ Flast άƛǎ ƎǊƻǳƴŘŜŘ ƛƴ ǘƘŜ !ǊǘƛŎƭŜ LLL ŎǊƛǘŜǊƛŀ ƻŦ ƛƴƧǳǊȅ ƛƴ ŦŀŎǘΣ 

ǘǊŀŎŜŀōƛƭƛǘȅΣ ƻǊ ǊŜŘǊŜǎǎŀōƛƭƛǘȅΦέ  όaŀȅōŜ ŜǾŜƴ {Ŏŀƭƛŀ ǳƴŘŜǊǎǘŀƴŘǎ YŜƴƴŜŘȅΩǎ ƛƳǇƻǊǘŀƴŎŜ ƛƴ ǘƘŜ wƻōŜǊǘǎ 

Court.)  Then he turned to the dissenters and criticized them as incoherent and illogical. 

The dissent argued that there is no substantive difference between the spending of tax funds by 

Congress as compared with the executive branch.  ¢ƘŜ ŘƛǎǎŜƴǘ ŜȄǇƭŀƛƴǎΥ ά²ƘŜƴ ŜȄŜŎǳǘƛǾŜ ŀƎŜƴŎƛŜǎ 

spend identifiable sums of tax money for religious purposes, no less than when Congress authorizes the 

ǎŀƳŜ ǘƘƛƴƎΣ ǘŀȄǇŀȅŜǊǎ ǎǳŦŦŜǊ ƛƴƧǳǊȅΦέ  The dissent was clearly looking to sway Justice Kennedy in the next 

case by highlighting his agreement that Flast was rightly decided.  ¢ƘŜ ŘƛǎǎŜƴǘ ǎǘŀǘŜǎΥ ά¢Ƙus, Flast speaks 

ŦƻǊ ǘƘƛǎ /ƻǳǊǘΩǎ ǊŜŎƻƎƴƛǘƛƻƴ όǎƘŀǊŜŘ ōȅ ŀ ƳŀƧƻǊƛǘȅ ƻŦ ǘƘŜ /ƻǳǊǘ ǘƻŘŀȅύ ǘƘŀǘ ǿƘŜƴ ǘƘŜ DƻǾŜǊƴƳŜƴǘ ǎǇŜƴŘǎ 

ƳƻƴŜȅ ŦƻǊ ǊŜƭƛƎƛƻǳǎ ǇǳǊǇƻǎŜǎΣ ŀ ǘŀȄǇŀȅŜǊΩǎ ƛƴƧǳǊȅ ƛǎ ǎŜǊƛƻǳǎ ŀƴŘ ŎƻƴŎǊŜǘŜ ŜƴƻǳƎƘ ǘƻ ōŜ άƧǳŘƛŎƛŀƭƭȅ 

ŎƻƎƴƛȊŀōƭŜΦΩέ  The dissent suggested that taxpayer standing in Hein would be consistent with prior cases. 
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Standing Decision in School Integration Case  

In the school integration cases concerning the Seattle, Washington and Jefferson County, Kentucky 

schools, the Supreme Court addressed the threshold issue of standing. Parents Involved in Community 

Schools v. Seattle School District No. 1, 2007 WL 1836531, Nos. 05-908, 05-915 (June 28, 2007). 

¢ƘŜ ŎŀǎŜ ƛƴǾƻƭǾŜŘ ǘƘŜ ǳǎŜ ƻŦ ǊŀŎƛŀƭ άǘƛŜōǊŜŀƪŜǊǎέ ōȅ {ŜŀǘǘƭŜ ǘƻ ŘŜǘŜǊƳƛƴŜ ǿƘƛŎƘ ŎƘƛƭŘ ǿƻǳƭŘ ōŜ ǇŜǊƳƛǘǘed 

to fill open slots at an oversubscribed school.  Seattle challenged the standing of the organizational 

ǇƭŀƛƴǘƛŦŦΣ tŀǊŜƴǘǎ LƴǾƻƭǾŜŘΣ ŀƭƭŜƎƛƴƎ ǘƘŀǘ ƛǘ ǿŀǎ άǎǇŜŎǳƭŀǘƛǾŜέ ǿƘŜǘƘŜǊ ǘƘŜƛǊ ƳŜƳōŜǊǎΩ ŎƘƛƭŘǊŜƴ ǿƻǳƭŘ ōŜ 

denied enrollment in a particular school in the future.  The Supreme Court rejected that argument, 

ǎǘŀǘƛƴƎ ǘƘŀǘ άƻƴŜ ŦƻǊƳ ƻŦ ƛƴƧǳǊȅ ǳƴŘŜǊ ǘƘŜ 9ǉǳŀƭ tǊƻǘŜŎǘƛƻƴ /ƭŀǳǎŜ ƛǎ ōŜƛƴƎ ŦƻǊŎŜŘ ǘƻ ŎƻƳǇŜǘŜ ƛƴ ŀ ǊŀŎŜ-

based system that may prejudice the plaintiff, an injury that the members of Parents Involved can validly 

ŎƭŀƛƳ ƻƴ ōŜƘŀƭŦ ƻŦ ǘƘŜƛǊ ŎƘƛƭŘǊŜƴέ όŎƛǘŀǘƛƻƴ ƻƳƛǘǘŜŘύΦ  

Seattle also noted that it had ceased using the racial tiebreaker pending the outcome of the case, 

though Seattle defended the constitutionality of the racial tiebreaker and did not deny that it would 

resume using race to assign students if it won the case.  ¢ƘŜ /ƻǳǊǘ ǎǘŀǘŜŘΥ ά±ƻƭǳƴǘŀǊȅ ŎŜǎǎŀǘƛƻƴ ŘƻŜǎ ƴƻǘ 

moot a case or controversy unless subsequent events make it absolutely clear that the allegedly 

wrongful behavior could not reasonably be expŜŎǘŜŘ ǘƻ ǊŜŎǳǊέ όǉǳƻǘŀǘƛƻƴ ƻƳƛǘǘŜŘύΦ  The Court found 

ǘƘŀǘ {ŜŀǘǘƭŜ ŎƻǳƭŘ ƴƻǘ ƳŜŜǘ ǘƘƛǎ άƘŜŀǾȅ ōǳǊŘŜƴΦέ 

WŜŦŦŜǊǎƻƴ /ƻǳƴǘȅ ŘƛŘ ƴƻǘ ŎƘŀƭƭŜƴƎŜ ƧǳǊƛǎŘƛŎǘƛƻƴΣ ōǳǘ ǘƘŜ {ǳǇǊŜƳŜ /ƻǳǊǘ ǎǘŀǘŜŘ άǿŜ ŀǊŜ ƴƻƴŜǘƘŜƭŜǎǎ 

ƻōƭƛƎŜŘ ǘƻ ŜƴǎǳǊŜ ǘƘŀǘ ώƧǳǊƛǎŘƛŎǘƛƻƴϐ ŜȄƛǎǘǎΦέ  The child challenging the racial guidelines in Jefferson 

County had been granted a transfer to the elementary school of his choice, the very school to which 

transfer had previously been denied under the racial guidelines.  However, the Court observed that he 

might be subjected to racial guidelines when he enrolled in middle school.  The Court further stated that 

ǘƘŜ ƳƻǘƘŜǊ ǎƻǳƎƘǘ ŘŀƳŀƎŜǎ ƛƴ ƘŜǊ ŎƻƳǇƭŀƛƴǘ άǿƘƛŎƘ ƛǎ ǎǳŦŦƛŎƛŜƴǘ ǘƻ ǇǊŜǎŜǊǾŜ ƻǳǊ ŀōƛƭƛǘȅ ǘƻ ŎƻƴǎƛŘŜǊ ǘƘŜ 

ǉǳŜǎǘƛƻƴΦέ  

On the merits, the Court held in the usual 5:4 split that the allegedly compelling interest in diversity 

ŎƻǳƭŘ ƴƻǘ ƧǳǎǘƛŦȅ ŘƛǎǘǊƛŎǘǎΩ ǳǎŜ ƻŦ ǊŀŎƛŀƭ ŎƭŀǎǎƛŦƛŎŀǘƛƻƴǎ ƛƴ ǎǘǳŘŜƴǘ ŀǎǎƛƎƴƳŜƴǘ Ǉƭŀƴǎ ŀƴŘ ǘƘŀǘ ǘƘŜ ŘƛǎǘǊƛŎǘǎ 

had failed to show that the use of racial classifications in their student assignment plans was necessary 

to achieve their stated goal of racial diversity.  Chief Justice Roberts wrote the majority opinion.  Justice 

Breyer wrote the main dissent.  Justice Thomas wrote a concurring opinion lashing out at the 

dissenters.  Justice Kennedy concurred in part and concurred in the judgment.  Kennedy stated that 

άǇŀǊǘǎ ƻŦ ǘƘŜ ƻǇƛƴƛƻƴ ōȅ ¢I9 /IL9C W¦{¢L/9 ƛƳǇƭȅ ŀƴ ŀƭƭ-too-unyielding insistence that race cannot be a 

ŦŀŎǘƻǊ ƛƴ ƛƴǎǘŀƴŎŜǎ ǿƘŜƴΣ ƛƴ Ƴȅ ǾƛŜǿΣ ƛǘ Ƴŀȅ ōŜ ǘŀƪŜƴ ƛƴǘƻ ŀŎŎƻǳƴǘΧΦ¢ƻ ǘƘŜ ŜȄǘŜnt the plurality opinion 

suggests the Constitution mandates that state and local school authorities must accept the status quo of 

ǊŀŎƛŀƭ ƛǎƻƭŀǘƛƻƴ ƛƴ ǎŎƘƻƻƭǎΣ ƛǘ ƛǎΣ ƛƴ Ƴȅ ǾƛŜǿΣ ǇǊƻŦƻǳƴŘƭȅ ƳƛǎǘŀƪŜƴΦέ 
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NDNY preemption standing case  

A federal district court in the Northern District of NY held the decision of the New York Department of 

¢ǊŀƴǎǇƻǊǘŀǘƛƻƴ όb¸{5h¢ύ ǳƴŘŜǊ b¸ ǎǘŀǘŜΩǎ ǊŀƛƭǊƻŀŘ ƭŀǿ ǘƻ ŎƭƻǎŜ ŀƴ ŜŀǎŜƳŜƴǘ ƻŦ ŀ ōǳǎƛƴŜǎǎ ǘƻ ǳǎŜ ŀ 

railroad crossing was preempted by the Interstate Commerce Commission Termination Act (ICCTA), 49 

U.S.C. §§ 10101, et seq. The case contains a helpful discussion of standing to raise a Supremacy Clause 

challenge. Island Park v. CSX Transportation Inc., 2007 WL 1861784, No. 1:06-CV-310 (LEK/RFT) (N.D.N.Y. 

June 26, 2007). 

Island Park operates a nursery and cultivates trees and plants on its property, which is bisected by a 

railroad owned by CSX Transportation, Inc. (CSTX).    Island Park has an easement to use a railroad 

crossing through private unpaved roads on either side of the tracks.  NYSDOT brought an administrative 

proceeding to determine whether to close the railroad crossing utilized by Island Park.  After several 

public hearings, an ALJ recommended that the easement be closed.  The ALJ determined that the 

significant rail traffic and poor sight distance caused by the curvature and elevation of the tracks made it 

dangerous for some vehicles and equipment to cross the tracks at the easement.  NYSDOT issued a final 

administrative order directing CSTX to close the easement by installing barricades.  Island Park then filed 

suit in federal court against the state and CSTX seeking a preliminary and permanent injunction to stop 

the closure of the easement. 

Island Park claimed that the closure was a taking of a real property interest without due process in 

violation of the Fifth and Fourteenth Amendments.  The complaint stated a cause of action under 42 

U.S.C. § 1983 for constitutional violations.  The state alleged sovereign immunity from suit under the 

Eleventh Amendment.  The court observed that the complaint sought prospective injunctive relief to 

prevent implementation of the closure order.  Therefore, the case fell under the doctrine of Ex Parte 

Young, 209 U.S. 123 (1908), which provides an exception to sovereign immunity for prospective 

injunctive relief to prohibit the violation of federal law.  Rejecting the claim of sovereign immunity, the 

court found on the merits that the state provided adequate due process prior to depriving Island Park of 

its property interest.  The court granted the state and CSTX summary judgment on the due process 

claims. 

Island Park also alleged that federal law preempted the state law which authorized NYSDOT to close the 

easement.  CSXT argued that Island Park did not have prudential standing to enforce the ICCTA, because 

ǘƘŜ ǇƭŀƛƴǘƛŦŦ ŘƛŘ ƴƻǘ ƳŜŜǘ ǘƘŜ άȊƻƴŜ-of-ƛƴǘŜǊŜǎǘǎέ ǘŜǎǘΦ  The court rejected that argument stating: 

Lƴ ǘƘŜ ƛƴǎǘŀƴǘ ŎŀǎŜΣ tƭŀƛƴǘƛŦŦ ƛƴǾƻƪŜǎ ǘƘŜ L//¢!Ωǎ ǇǊŜŜƳǇǘƛǾŜ ŦƻǊŎŜ ǳƴŘŜǊ ǘƘŜ {ǳǇǊŜƳŀŎȅ /ƭŀǳǎŜ ŀƴŘ ƴƻǘ 

any rights that may or may not have been granted to it in the ICCTA.  !ǎ ŀ ǊŜǎǳƭǘΣ ŀƴȅ άȊƻƴŜ-of-ƛƴǘŜǊŜǎǘέ 

ŀƴŀƭȅǎƛǎ ƻŦ tƭŀƛƴǘƛŦŦΩǎ ǎǘŀǘǳǘƻǊȅ ǎǘŀƴŘƛƴƎ ǎƘƻǳƭŘ ƴƻǘ ƛƴǾƻƭǾŜ ŀƴ ŀƴŀƭȅǎƛǎ ƻŦ ǘƘŜ L//¢!Σ ōǳǘ ƛƴǎǘŜŀŘ ƻŦ 

tƭŀƛƴǘƛŦŦΩǎ ƛƴǘŜǊŜǎǘǎ ǇǊƻǘŜŎǘŜŘ ōȅ ǘƘŜ {ǳǇǊŜƳŀŎȅ /ƭŀǳǎŜΦ 

While in most contexts a party invoking a provision must assert interests that are arguably protected by 

that provision, a party does not need statutory standing to invoke the Supremacy Clause: a state law can 

be unenforceable as preempted by federal law even when the federal law does not provide the plaintiff 
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with substantive rights for the party arguing preemption.  Accordingly, regardless of whether the ICCTA 

was designed to benefit Plaintiff, Plaintiff has standing to assert a preemption claim predicated on the 

ICCTA against Defendants.  (citations omitted) 

On the merits of the preemption claim, the court found that the ICCTA expressly preempted the state 

law upon which the closure was based.  The court permanently enjoined the state from ordering the 

closure of the easement and permanently enjoined CSXT from taking any actions to barricade the 

easement. 
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Va.S.Ct. holds prisoner 3d pty bene of medical contract  

The Supreme Court of Virginia held that a prisoner is a third party beneficiary of a contract between the 

Virginia Department of Corrections and the medical services contractor, and therefore the court 

ǊŜǾŜǊǎŜŘ ǘƘŜ ŘƛǎƳƛǎǎŀƭ ƻŦ ǘƘŜ ǇǊƛǎƻƴŜǊΩǎ ŎƻƴǘǊŀŎǘ ŎƭŀƛƳǎ ŀƎŀƛƴǎǘ ǘƘŜ ƳŜŘƛŎŀƭ ǎŜǊǾƛŎŜǎ ŎƻƴǘǊŀŎǘƻǊΦ ¢ƘŜ 

court also held that the contractor was not entitled to sovereign immunity. Ogunde v. Prison Health 

Services, Inc., 645 S.E.2d 520 (Va. 2007). 

Prison Health Services, Inc. (PHS) provides medical services to prisoners in certain Virginia prisons, 

pursuant to a contract with the Virginia Department of Corrections (VDOC).  Oludare Ogunde, an 

inmate, suffered from a skin condition that was aggravated by shaving.  He alleged that PHS and its 

ŜƳǇƭƻȅŜŜǎ ŘŜƴƛŜŘ ƘƛƳ ǇǊƻǇŜǊ ƳŜŘƛŎŀƭ ǘǊŜŀǘƳŜƴǘ ŀƴŘ ŦŀƛƭŜŘ ǘƻ ƛǎǎǳŜ ƘƛƳ ŀƴ ŜȄŜƳǇǘƛƻƴ ŦǊƻƳ ±5h/Ωǎ 

inmate grooming policy which requires shaving unless shaving would aggravate a medical condition.  

The trial court dismissed the medical malpractice and gross negligence claims based on its 

determination that PHS and its employees were entitled to sovereign immunity.  PHS argued that it was 

not an independent contractor because VDOC had to pre-approve all personnel and had control over 

many aspects of the delivery of medical care, including specifying where inmates may be hospitalized, 

the methods of delivering off-site medical care, and the medications to be prescribed for certain 

illnesses.  The court found that the VDOC oversight related to security and not supervision of medical 

services, e.g., pre-approval of personnel was limited to a criminal records check.  The court found that 

the restrictions on medications concerned only HIV/AIDS and Hepatitis C, and did not even apply to the 

correctional facility where Ogunde resided.  The court concluded that although the contract sets forth 

ǎǘŀŦŦƛƴƎ ǊŜǉǳƛǊŜƳŜƴǘǎΣ άtI{ ǎǳǇŜǊǾƛǎŜǎ ŀƴŘ ŘƛǊŜŎǘǎ ƛǘǎ ŜƳǇƭƻȅŜŜǎΣ ƴƻǘ ±5h/Φέ  The court further 

observed that the contract to provide medical services was the result of a competitive bidding process.  

The court held that PHS and its employees are independent contractors and therefore are not entitled 

to sovereign immunity. 

Ogunde also alleged breach of contract, arguing that he is an intended third party beneficiary of the 

contract between PHS and VDOC.  The contract states that its purpose is to provide quality health care 

for inmates at specified correctional center facilities.  ¢ƘŜ ŎƻǳǊǘ ǎǘŀǘŜŘΥ άhƎǳƴŘŜ ƛǎ ƻƴŜ ƻŦ ǘƘŜǎŜ ƛƴƳŀǘŜǎ 

ŀƴŘ tI{Ωǎ ǇŜǊŦƻǊƳŀƴŎŜ ǳƴŘŜǊ ǘƘŜ ŎƻƴǘǊŀŎǘ ǊŜƴŘŜǊǎ ŀ ŘƛǊŜŎǘ ōŜƴŜŦƛǘ ǘƻ hƎǳƴŘŜΦ  The contract thus 

ΨŎƭŜŀǊƭȅ ŀƴŘ ŘŜŦƛƴƛǘŜƭȅΩ ƛƴŘƛŎŀǘŜǎ ǘƘŀǘ tI{ ŀƴŘ ±5h/ ƛƴǘŜƴŘŜŘ ǘƻ ǇǊƻǾƛŘŜ ŀ ōŜƴŜŦƛǘ ǘƻΣ ŀƳƻƴƎ ƻǘƘŜǊǎΣ 

OgǳƴŘŜΦέ  (Citation omitted.)  

PHS contended that Ogunde was not an intended beneficiary but rather was an incidental beneficiary 

because he could leave the facility and the duties imposed on PHS would remain intact.  The court 

ŘƛǎŀƎǊŜŜŘΣ ǎǘŀǘƛƴƎ ά¢ƘŜ ǎǘŀǘǳǎ of an intended third party beneficiary does not depend upon permanent 

ƳŜƳōŜǊǎƘƛǇ ƛƴ ǘƘŜ Ŏƭŀǎǎ ƻŦ ǇŜǊǎƻƴǎ ŜƴǘƛǘƭŜŘ ǘƻ ǊŜŎŜƛǾŜ ǘƘŜ ōŜƴŜŦƛǘ ƻŦ ǘƘŜ ŎƻƴǘǊŀŎǘΦέ  The court held that 

the trial court erred in dismissing the breach of contract claim. 
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9th Cir. ho lds Med. free choice provisions enforceable under section 

1983  

¢ƘŜ bƛƴǘƘ /ƛǊŎǳƛǘ ƘŜƭŘ ǘƘŀǘ ǘƘŜ άŦǊŜŜ ŎƘƻƛŎŜέ ǇǊƻǾƛǎƛƻƴǎ ƻŦ ǘƘŜ aŜŘƛŎŀƛŘ !ŎǘΣ пн ¦Φ{Φ/Φ ϠϠ мофсƴόŎύόнύό/ύ 

and (d)(2)(C), are enforceable under 42 U.S.C. § 1983. Ball v. Rodgers, No. 04-16963 (9th Cir. July 17, 

2007). 

The plaintiffs alleged that Arizona failed to provide disabled Medicaid beneficiaries with adequate 

home- and community-based health care services (HCBS).  The matter went to trial, and the plaintiffs 

won.  The decision was based laǊƎŜƭȅ ƻƴ ǘƘŜ ŎƻǳǊǘΩǎ ŘŜǘŜǊƳƛƴŀǘƛƻƴ ǘƘŀǘ ǘƘŜ άŜǉǳŀƭ ŀŎŎŜǎǎέ ǇǊƻǾƛǎƛƻƴ ƻŦ 

Medicaid, 42 U.S.C. § 1396a(a)(30)(A), is enforceable under § 1983.  The district court decision also had 

relied upon the free choice provisions.  While the case was pending on appeal, the Ninth Circuit held in a 

totally separate case, Sanchez v. Johnson, 416 F.3d 1051, 1059-60 (9th Cir. 2005), that the equal access 

provision is not enforceable under § 1983.  The parties then filed supplemental briefs addressing the 

effect of Sanchez on the appeal in Ball. 

¢ƘŜ bƛƴǘƘ /ƛǊŎǳƛǘ ƴƻǘŜŘ ǘƘŀǘ ǘƘŜ ǎǘŀǘŜΩǎ ƻǇŜƴƛƴƎ ōǊƛŜŦ ŘƛŘ ƴƻǘ ŎƘŀƭƭŜƴƎŜ ǘƘŜ ŘƛǎǘǊƛŎǘ ŎƻǳǊǘΩǎ ƘƻƭŘƛƴƎ ǘƘŀǘ 

the beneficiaries had a cause of action under § 1983 for violation of the equal access provision.  The 

court observed that ordinarily, such an omission would preclude consideration on appeal, but this 

general rule had an exception for intervening changes in the law.  The court found that Sanchez was an 

ƛƴǘŜǊǾŜƴƛƴƎ ŎƘŀƴƎŜ ƛƴ ƭŀǿΣ ŀƴŘ ǘƘŜǊŜŦƻǊŜΣ ǘƘŜ ŎƻǳǊǘ ǊŜǾŜǊǎŜŘ ǘƘŜ ǘǊƛŀƭ ŎƻǳǊǘΩǎ Ƙolding that Arizona is 

liable under § 1983 for violating the equal access provision.  

The court then turned to the free choice provisions and analyzed whether those provision are 

ǎǳŦŦƛŎƛŜƴǘƭȅ άǊƛƎƘǘǎ-ŎǊŜŀǘƛƴƎέ ǳƴŘŜǊ ǘƘŜ ǘŜǎǘ ǎŜǘ ŦƻǊǘƘ ƛƴ Gonzaga Univ. v. Doe, 536 U.S. 273, 287 (2002).  

¢ƘŜ ŎƻǳǊǘ ƘŜƭŘ ǘƘŀǘ ǘƘƻǎŜ ǎǘŀǘǳǘŜǎ ǘǿƛŎŜ ǳǎŜ ǘƘŜ ǿƻǊŘ άƛƴŘƛǾƛŘǳŀƭǎΣέ ŀƴŘ ǘƘŜǊŜŦƻǊŜ ǘƘŜ ǇǊƻǾƛǎƛƻƴǎ ƳŜŜǘ 

the Gonzaga requirement of being phrased in terms of the persons benefited.  The court found that the 

provisions provide iƴŘƛǾƛŘǳŀƭǎ ǿƛǘƘ ǘǿƻ ǊƛƎƘǘǎ άόŀύ ǘƘŜ ǊƛƎƘǘ ǘƻ ōŜ ƛƴŦƻǊƳŜŘ ƻŦ ŀƭǘŜǊƴŀǘƛǾŜǎ ǘƻ ǘǊŀŘƛǘƛƻƴŀƭΣ 

long-term institutional care, and (b) the right to choose ŀƳƻƴƎ ǘƘƻǎŜ ŀƭǘŜǊƴŀǘƛǾŜǎΦέ  The court held that 

the statutory provisions are concerned with the needs of individuals and do not have an aggregate 

focus.  

Arizona argued that the statute served only to set forth preconditions for federal funding under a 

waiver, not to benefit recipients.  CƻŎǳǎƛƴƎ ƻƴ ǘƘŜ άSuter ŦƛȄέ ƭŜƎƛǎƭŀǘƛƻƴΣ пн ¦Φ{Φ/Φ Ϡ монлŀ-2, the court 

held ǘƘŀǘ aŜŘƛŎŀƛŘ ǊƛƎƘǘǎ Ƴŀȅ ōŜ άŜƴŦƻǊŎŜŀōƭŜ ǳƴŘŜǊ Ϡ мфуо ŜǾŜƴ ǿƘŜǊŜ ǘƘŜ ǎǘŀǘǳǘŜΩǎ ΨǊƛƎƘǘǎ-ŎǊŜŀǘƛƴƎΩ 

language is embedded within a requirement that a state file a plan or that the plan contain specific 

ŦŜŀǘǳǊŜǎΦέ 

¢ƘŜ ŎƻǳǊǘ ǘƘŜƴ ƭƻƻƪŜŘ ŀǘ ǘƘŜ άƻǾŜǊŀƭƭ ŎƻƴǘŜȄǘ ƻŦ ǘƘŜ I/.{ ǿŀƛǾŜǊ ǇǊƻƎǊŀƳΣέ ƛƴŎƭǳŘƛƴƎ άǎǳǊǊƻǳƴŘƛƴƎ 

ǎǘŀǘǳǘŜǎΣ ŀƎŜƴŎȅ ǊŜƎǳƭŀǘƛƻƴǎΣ ŀƴŘ ƭŜƎƛǎƭŀǘƛǾŜ ƘƛǎǘƻǊȅΦέ  ¢ƘŜ ŎƻǳǊǘ ŦƻǳƴŘ ǘƘŀǘ ǘƘŜǎŜ ŀƭƭ άƛƴŘƛŎŀǘŜ ǘƘŀǘ 

Congress enacted the free choice provisions with the health and welfare of individual Medicaid 

beneficiaries the paramount consideration, thereby supporting the conclusion that Congress intended 

ϠϠ мофсƴόŎύόнύό/ύ ŀƴŘ όŘύόнύό/ύ ǘƻ ǇǊƻǾƛŘŜ aŜŘƛŎŀƛŘ ōŜƴŜŦƛŎƛŀǊƛŜǎ ƛƴŘƛǾƛŘǳŀƭ ǊƛƎƘǘǎΦέ 
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!ǊƛȊƻƴŀ ŦǳǊǘƘŜǊ ŀǊƎǳŜŘ ǘƘŀǘ ǘƘŜ ŦǊŜŜ ŎƘƻƛŎŜ ǇǊƻǾƛǎƛƻƴǎ ǿŜǊŜ ǘƻƻ άǾŀƎǳŜ ŀƴŘ ŀƳƻǊǇƘƻǳǎέ ŦƻǊ ŀ ŎƻǳǊǘ ǘƻ 

administer effectively.  ¢ƘŜ ŎƻǳǊǘ ŘƛǎŀƎǊŜŜŘΣ ƘƻƭŘƛƴƎ ǘƘŀǘ άŀ ŎƻǳǊǘ Ŏŀƴ ǊŜŀŘƛƭȅ ŘŜǘŜǊƳƛƴŜ ǿƘŜǘƘŜǊ ŀ ǎǘŀǘŜ 

ƛǎ ŦǳƭŦƛƭƭƛƴƎ ώǘƘŜ ŦǊŜŜ ŎƘƻƛŎŜ ǇǊƻǾƛǎƛƻƴǎΩϐ ǎǘŀǘǳǘƻǊȅ ƻōƭƛƎŀǘƛƻƴǎ ōȅ ƭƻƻƪƛƴƎ ǘƻ ǎƻǳǊŎŜǎ ǎǳŎƘ ŀǎ ŀ ǎǘŀǘŜΩǎ 

Medicaid plan, agency records and documents, and the testimony of Medicaid recipients and 

ǇǊƻǾƛŘŜǊǎΦέ 

The court concluded that it was obvious that the free choice provisions impose a binding obligation on 

the states.  ¢ƘŜ ŎƻǳǊǘ ƘŜƭŘΥ άƻƴŎŜ ŀ ǎǘŀǘŜ ŘƻŜǎ ŜƭŜŎǘ ŀ I/.{ ǿŀƛǾŜǊΣ ƛt is bound to provide its HCBS-

ŜƭƛƎƛōƭŜ ǇŀǘƛŜƴǘ ǇƻǇǳƭŀǘƛƻƴ ǿƛǘƘ ǎǇŜŎƛŦƛŎ ǊƛƎƘǘǎ ŀƴŘ ǎŜǊǾƛŎŜǎΣ ŀƳƻƴƎ ǘƘŜƳ ǘƘƻǎŜ ƛƴŎƭǳŘŜŘ ƛƴέ ǘƘŜ ŦǊŜŜ 

choice provisions. 

The court further found that Congress had not foreclosed a remedy under § 1983.  The court stated that 

sƛƴŎŜ ǘƘŜǊŜ ǿŀǎ ƴƻ ǊŜƳŜŘȅ ŦƻǊ ǘƘŜ ŜƴŦƻǊŎŜƳŜƴǘ ƻŦ ǘƘŜ ŦǊŜŜ ŎƘƻƛŎŜ ǇǊƻǾƛǎƛƻƴǎ άƻǘƘŜǊ ǘƘŀƴ ǿƛǘƘƘƻƭŘƛƴƎ 

ŦŜŘŜǊŀƭ ŦǳƴŘǎΣ Φ Φ Φ ǿŜ Ŏŀƴƴƻǘ ŦƻǊŜŎƭƻǎŜ ŀ Ϡ мфуо ǊŜƳŜŘȅΦέ 

In a supplemental brief filed after argument, the state argued that the free choice provisions do not 

apply to a waiver program under 42 U.S.C. § 1315.  The court remanded the issue to the district court.  

¢ƘŜ ŎƻǳǊǘ ŀƭǎƻ ŘƛǊŜŎǘŜŘ ǘƘŜ ŘƛǎǘǊƛŎǘ ŎƻǳǊǘ ǘƻ άǊŜǾƛǎƛǘ ǘƘŜ aŜŘƛŎŀƛŘ ōŜƴŜŦƛŎƛŀǊƛŜǎΩ !5! ŀƴŘ wŜƘŀōƛƭƛǘŀǘƛƻƴ 

!Ŏǘ ŎƭŀƛƳǎΦέ 

The district court had ruled against the beneficiaries regarding their claims under several other Medicaid 

provisions, and that ruling was not cross-appealed.  In the supplemental briefing, the beneficiaries asked 

the court to address the additional provisions, but the court held that the issues were not properly 

raised on appeal. 

¢ƘŜ ŎƻǳǊǘ ŎƻƴŎƭǳŘŜŘ ǘƘŀǘ ǘƘŜ ƛƴƧǳƴŎǘƛƻƴ ǿƻǳƭŘ ƘŀǾŜ ǘƻ ōŜ άǊŜŘŜǎƛƎƴŜŘ ǘƻ ǊŜŦƭŜŎǘ ǘƘŜ ŦŀŎǘ ǘƘŀǘ !ǊƛȊƻƴŀ 

Ŏŀƴ ƴƻ ƭƻƴƎŜǊ ōŜ ƘŜƭŘ ƭƛŀōƭŜ ǳƴŘŜǊ Ϡ молсŀόŀύόолύό!ύΦέ  As a result, the court declined to address the 

staǘŜΩǎ ŎƘŀƭƭŜƴƎŜǎ ǘƻ ǘƘŜ ƛƴƧǳƴŎǘƛǾŜ ǊŜƭƛŜŦ ƻǊŘŜǊŜŘ ōȅ ǘƘŜ ŎƻǳǊǘΦ  The court characterized the issue as 

άǇǊŜƳŀǘǳǊŜέ ǳƴǘƛƭ ǘƘŜ ǊŜƭƛŜŦ ǿŀǎ ǊŜŀǎǎŜǎǎŜŘ ōȅ ǘƘŜ ŘƛǎǘǊƛŎǘ ŎƻǳǊǘΦ 
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7th Cir. opinion re class, 1983, Medicaid waiver  

The court of appeals assumed, without deciding, that there is a cause of action under 42 U.S.C. § 1983, 

to enforce the Medicaid statute, 42 U.S.C. § 1396a(a)(8). However, the court ruled against plaintiffs on 

ǘƘŜ ƳŜǊƛǘǎ ƻŦ ŀ ǎǳƛǘ ōȅ ŘŜǾŜƭƻǇƳŜƴǘŀƭƭȅ ŘƛǎŀōƭŜŘ ŀŘǳƭǘǎ ŎƘŀƭƭŜƴƎƛƴƎ ǘƘŜ ǎǘŀǘŜΩǎ άǇǊƛority population 

ŎǊƛǘŜǊƛŀέ ŦƻǊ ǊŜǎƛŘŜƴǘƛŀƭ Ƙŀōƛƭƛǘŀǘƛƻƴ ǳƴŘŜǊ ǘƘŜ ǎǘŀǘŜΩǎ IƻƳŜ ŀƴŘ /ƻƳƳǳƴƛǘȅ-Based Services (HCBS) 

waiver program. 

The Seventh Circuit panel also criticized the original district court judge for failing to rule on class 

certification and expounded on the importance of class certification.  Bertrand v. Maram, 495 F.3d 452, 

No. 06-3705 (July 24, 2007).  

¢ƘŜ ǘǿƻ ǇƭŀƛƴǘƛŦŦǎ ǎƻǳƎƘǘ άǊŜǎƛŘŜƴǘƛŀƭ Ƙŀōƛƭƛǘŀǘƛƻƴέ ǿƘƛŎƘ ƛǎ ŀ ǎŜǘ ƻŦ ǎŜǊǾƛŎŜǎ ǇǊƻǾƛŘŜŘ ƛƴ ǘƘŜ ŀǇǇƭƛŎŀƴǘΩǎ 

home by nurses and other professionals.  Illinois covers the costs of residential habilitation under its 

I/.{ ǿŀƛǾŜǊ ǇǊƻƎǊŀƳΣ ƭƛƳƛǘŜŘ ǘƻ ƛƴŘƛǾƛŘǳŀƭǎ ǿƘƻ ƳŜŜǘ ǘƘŜ ǎǘŀǘŜΩǎ άǇǊƛƻǊƛǘȅ ǇƻǇǳƭŀǘƛƻƴ ŎǊƛǘŜǊƛŀΦέ  These 

ŎǊƛǘŜǊƛŀ ƛƴŎƭǳŘŜ ŦŀŎǘƻǊǎ ǎǳŎƘ ŀǎ ƘŀǾƛƴƎ ƭƻǎǘ ƻƴŜΩǎ ŎŀǊŜƎƛǾŜǊǎΣ ƘŀǾƛƴƎ ŀōǳǎƛǾŜ ƻǊ neglectful caregivers, 

having aging caregivers, being a ward of the state under the child abuse program and approaching age 

22, etc.  The two plaintiffs did not meet these criteria and were therefore denied services. 

The district court decision by Judge Kendall (not the original judge) stated in dicta that she believed the 

law should be that there is no private cause of action under § 1983 to enforce the Medicaid Act, and 

that the only remedy for violations of the Medicaid law is for the federal government to terminate 

funding.  She nevertheless followed precedent and held that there was a cause of action to enforce the 

Medicaid Act under § 1983.  She ruled against the plaintiffs on the merits.  

The Seventh Circuit began its analysis by severely chastising the original district court judge for failing 

to ever ǊŜŀŎƘ ŀ ŘŜŎƛǎƛƻƴ ƻƴ ǘƘŜ ǇƭŀƛƴǘƛŦŦǎΩ Ƴƻǘƛƻƴ ŦƻǊ Ŏƭŀǎǎ ŎŜǊǘƛŦƛŎŀǘƛƻƴΦ  This issue was particularly acute 

for one of the plaintiffs, whose claim had become moot.  ¢ƘŜ ŎƻǳǊǘ ƴƻǘŜŘ ǘƘŀǘ ǘƘŜ ƛǎǎǳŜǎ ƘŀŘ άŦŀƭƭŜƴ 

ōŜǘǿŜŜƴ ǎǘƻƻƭǎέ ǿƘŜƴ ǘƘŜ ŎŀǎŜ ǿŀǎ ǊŜŀǎǎƛƎƴŜŘ ǘƻ WǳŘƎŜ YŜƴŘŀƭƭΦ  The court explained at length the 

significance of class certification: 

Class-action status must be granted (or denied) early not only to avoid problems with mootness, 

and provide an opportuniǘȅ ŦƻǊ ƛƴǘŜǊƭƻŎǳǘƻǊȅ ǊŜǾƛŜǿΣ Χ ōǳǘ ŀƭǎƻ ǘƻ ŎƭŀǊƛŦȅ ǿƘƻ ǿƛƭƭ ōŜ ōƻǳƴŘ ōȅ 

ǘƘŜ ŘŜŎƛǎƛƻƴΧΦ²ƛǘƘƻǳǘ ŀ ŎŜǊǘƛŦƛŜŘ ŎƭŀǎǎΣ ŀƴȅ ƻǘƘŜǊ aŜŘƛŎŀƛŘ ŀǇǇƭƛŎŀƴǘ ƛǎ ŦǊŜŜ ǘƻ ŦƛƭŜ ŀƴƻǘƘŜǊ ǎǳƛǘ 

and present the same arguments; decisions of district courts do not block successive litigation 

by similarly situated persons.  Although decisions of appellate courts have broader authority, in 

the absence of class certification any other applicant may start over and try to distinguish the 

adverse precedent.  Likewise, if the first plaintiff wins and the court of appeals affirms, the 

agency may try to distinguish the adverse precedent, or deny its authoritative status, when 

denying relief to a similarly situated applicant.  It takes a class certification to produce a 

conclusive resolution in one proceeding. 

The court dismissed the claims of one named plaintiff as moot, but the case survived on the claims of 

the second named plaintiff.  
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hƴ ǘƘŜ ƛǎǎǳŜ ƻŦ ŀ ŎŀǳǎŜ ƻŦ ŀŎǘƛƻƴ ǳƴŘŜǊ Ϡ мфуоΣ ǘƘŜ ǎǘŀǘŜ ŀǊƎǳŜŘ όŀǎ WǳŘƎŜ YŜƴŘŀƭƭ ǳǊƎŜŘύ ǘƘŀǘ άaŜŘƛŎŀƛŘ 

is a funding statute that gives states an option rather than placing them under an obligation.  If the state 

has not kept its end of the bargain [argued the state], then the remedy is to cut off the funds rather than 

ǘƻ ƻǊŘŜǊ ǎǇŜŎƛŦƛŎ ǇŜǊŦƻǊƳŀƴŎŜΦέ  The Seventh Circuit did not adopt that approach.  The court cited 

ŘŜŎƛǎƛƻƴǎ ŦǊƻƳ ǘƘŜ CƛǊǎǘ ŀƴŘ ¢ƘƛǊŘ /ƛǊŎǳƛǘǎ ƘƻƭŘƛƴƎ ǘƘŀǘ ǘƘŜ aŜŘƛŎŀƛŘ !ŎǘΣ Ϡ мофсŀόŀύόуύΣ άŎǊŜŀǘŜǎ 

ǇŜǊǎƻƴŀƭ ǊƛƎƘǘǎ ǘƘŀǘ ŀǊŜ ŜƴŦƻǊŎŜŀōƭŜ ŀǎ ƭƻƴƎ ŀǎ ǘƘŜ ǎǘŀǘŜ ŎƻƴǘƛƴǳŜǎ ǘƻ ŀŎŎŜǇǘ ŦŜŘŜǊŀƭ ƳƻƴŜȅΦέ  The court 

ƴƻǘŜŘ ǘƘŀǘ ǘƘŜ CƛŦǘƘ /ƛǊŎǳƛǘ ƘŀŘ ǊŜŀŎƘŜŘ ǘƘŜ ǎŀƳŜ ŎƻƴŎƭǳǎƛƻƴ ǿƛǘƘ ǊŜǎǇŜŎǘ ǘƻ Ϡ мофсŀόŀύόмлύΣ άǿƘƛŎƘ ƛǎ 

ƳŀǘŜǊƛŀƭƭȅ ƛŘŜƴǘƛŎŀƭ ǘƻ Ϡ мофсŀόŀύόуύΦέ  

However, the court suggested that the conclusion might be different in the context of a waiver 

program.  The court then ducked the issue, stating:  ά.ŜŎŀǳǎŜ ǘƘŜ ǇŀǊǘƛŜǎ ƘŀǾŜ ƴƻǘ ōǊƛŜŦŜŘ ǘƘŜ ǉǳŜǎǘƛƻƴ 

whether § 1983 supplies a private right of action to enforce claims under § 1396a(a)(8) in the context of 

ǿŀƛǾŜǊΣ ǿŜ ǘƘƛƴƪ ƛǘ ōŜǎǘ ǘƻ Χ ŀǎǎǳƳŜ ǘƘŀǘ ǘƘŜǊŜ ƛǎ ǎǳŎƘ ŀn entitlement, while leaving resolution to the 

future.  A private right of action is not a component of subject-matter jurisdiction, so this is a 

ǇŜǊƳƛǎǎƛōƭŜ ŀǇǇǊƻŀŎƘΦέ  (Citations omitted.) 

¢ƘŜ ŎƻǳǊǘ ǘƘŜƴ ǘǳǊƴŜŘ ǘƻ ǘƘŜ ƳŜǊƛǘǎ ƻŦ ǿƘŜǘƘŜǊ ǘƘŜ άǇǊƛƻǊƛǘȅ ǇƻǇǳƭŀǘƛƻƴ ŎǊƛǘŜǊƛŀέ ǾƛƻƭŀǘŜŘ ǘƘŜ aŜŘƛŎŀƛŘ 

Act.  The court rested its decision on the approval of the waiver by the federal Centers for Medicare and 

Medicaid Services (CMS).  ¢ƘŜ ǎǘŀǘŜΩǎ ŀǇǇƭƛŎŀǘƛƻƴ ŦƻǊ ǘƘŜ ǿŀƛǾŜǊ ƛƴŘƛŎŀǘŜŘ ǘƘŀǘ ǘƘŜ ǎǘŀǘŜ ǿƻǳƭŘ ƎƛǾŜ 

service priority to eligible persons according to specified priority population criteria.  Since the waiver 

was approved by CMS with those criteria, the court looked no further.  ¢ƘŜ ŎƻǳǊǘ ŎƻƴŎƭǳŘŜŘΥ ά! ǎǘŀǘŜ 

does not violate § 1396a(a)(8) by using the criteria that formed (part of) the basis for requesting a 

ǿŀƛǾŜǊ ǳƴŘŜǊ Ϡ мофсƴόŎύόмύΦέ 
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EDNY holds NY county health law preempted by ERISA 

The Eastern District of New York held that the Suffolk County Fair Share for Health Care Act is 

preempted by the Employee Retirement Income Security Act (ERISA), relying heavily on the decision of 

the Fourth Circuit in a similar case. Retail Industry Leaders Assn. v. Suffolk County, 497 F.Supp.2d 403, 

No. 06 CV 00531 (E.D.N.Y. July 14, 2007).  

The Suffolk County Act requires covered employers to make minimum employee health care 

expenditures that approximate the cost to the public health care system of providing health care to the 

uninsured.  The intent of the Act was to address the growth in Medicaid spending and to protect small 

retailers from large employers who do not provide health care for employees.  The law imposes financial 

penalties on employers amounting to the difference between the amount the employer spends on 

employee health care and the minimum health care expenditures set forth in the Act.  The Act contains 

four alternatives to simply increasing contributions to employee health insurance.  The Act permits the 

employer to satisfy the minimum expenditure mandate by contributing to health savings accounts, 

reimbursing employee health expenditures (without an insurance plan), contributing to a work place 

health clinic, or contributing to a federally qualified health center or other community center.  One of 

the covered employers in New York is Wal-Mart.  

The court obserǾŜŘ ǘƘŀǘ ǘƘŜ {ǳŦŦƻƭƪ /ƻǳƴǘȅ ƭŀǿ ƛǎ άǎǳōǎǘŀƴǘƛŀƭƭȅ ǎƛƳƛƭŀǊέ ǘƻ ǘƘŜ aŀǊȅƭŀƴŘ ǎǘŀǘŜ ƭŀǿ ǘƘŀǘ 

was found to be preempted by ERISA in Retail Industry Leaders Assn. v. Fielder, 435 F.Supp.2d 481 (D.Md 

2006), ŀŦŦΩŘΣ 475 F.3d 180 (4th Cir. 2007).  While acknowledging that it was not bound by the Maryland 

ŎŀǎŜΣ ǘƘŜ bŜǿ ¸ƻǊƪ ŎƻǳǊǘ ŜȄǇǊŜǎǎŜŘ ƛǘǎ ŀƎǊŜŜƳŜƴǘ ǿƛǘƘ άǘƘŜ CƻǳǊǘƘ /ƛǊŎǳƛǘΩǎ ǿŜƭƭ ǊŜŀǎƻƴŜŘ ŀƴŘ 

ŎƻƳǇǊŜƘŜƴǎƛǾŜ ŀƴŀƭȅǎƛǎΦέ  

¢ƘŜ ŎƻǳƴǘȅΩǎ Ƴŀƛƴ ŘŜŦŜƴǎŜ ǘƻ ǇǊŜŜƳǇǘƛƻƴ ōȅ 9wL{! ǿŀǎ ǘƘŀǘ ǘƘŜ !Ŏǘ ƎƛǾŜǎ ŜƳǇƭƻȅŜǊǎ ƻǇǘƛƻƴǎ ŦƻǊ 

compliance separate and apart from altering or contributing to their ERISA plans.  The court noted that 

the Fourth Circuit had rejected similar options in the Maryland law, holding that the options were not 

άƳŜŀƴƛƴƎŦǳƭ ŀƭǘŜǊƴŀǘƛǾŜǎΦέ  The NY court similarly ƘŜƭŘ ǘƘŀǘ ǘƘŜ ƻǇǘƛƻƴǎ ǿŜǊŜ άǳƴǊŜŀǎƻƴŀōƭŜέ ŀƴŘ 

άǳƴǊŜŀƭƛǎǘƛŎΣέ ǎƛƴŎŜ ƛǘ άǿƻǳƭŘ ōŜ ǾŜǊȅ ŘƛŦŦƛŎǳƭǘ ŦƻǊ ŎƻǾŜǊŜŘ ŜƳǇƭƻȅŜǊǎέ ǘƻ ǳǘƛƭƛȊŜ ǘƘŜ ŀƭǘŜǊƴŀǘƛǾŜ ƻǇǘƛƻƴǎΦ  

The Court was swayed by the representation of Wal-aŀǊǘ ǘƘŀǘ άǘƘŜ ŀƳƻǳƴǘ ƻŦ ŎƻƴǘǊƛōǳǘƛƻƴ ǊŜǉǳƛǊŜŘ ōȅ 

the Act is more than Wal-Mart currently contributes and therefore, would require that Wal-Mart make a 

ŘƛŦŦŜǊŜƴǘ ŜȄǇŜƴŘƛǘǳǊŜ ŦƻǊ ŜƳǇƭƻȅŜŜǎ ƛƴ {ǳŦŦƻƭƪ /ƻǳƴǘȅ ǘƘŀƴ ƛǘ ŘƻŜǎ ŦƻǊ ŜƳǇƭƻȅŜŜǎ ƛƴ ƻǘƘŜǊ ǎǘŀǘŜǎΦέ  The 

ŎƻǳǊǘ ǘƘŜƴ ŎƻƴŎƭǳŘŜŘ ǘƘŀǘ ǘƘŜ ά!Ŏǘ ǿƻǳƭŘ ƛƴǘŜǊŦŜǊŜ ǿƛǘƘ ŜƳǇƭƻȅŜǊǎΩ ŀŘƳƛƴƛǎǘǊŀǘƛƻƴ ƻŦ ǘƘŜƛǊ 9wL{! Ǉƭŀƴǎ 

because employers would have to vary benefits for New York employees; the law would inhibit the 

ŀŘƳƛƴƛǎǘǊŀǘƛƻƴ ƻŦ ŀ ǳƴƛŦƻǊƳ Ǉƭŀƴ ƴŀǘƛƻƴǿƛŘŜΤ ŀƴŘ ǘƘŜ ƭŀǿ ǿƻǳƭŘ ŘƛǎǊǳǇǘ ǳƴƛŦƻǊƳ Ǉƭŀƴ ŀŘƳƛƴƛǎǘǊŀǘƛƻƴΦέ  

The court therefore held that the law was preempted by ERISA. 
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Positive 9th Cir. decision on § 1983  

The Ninth Circuit emphasized the distinction, in the aftermath of Gonzaga University v. Doe, 536 U.S. 

273 (2002), between an implied private right of action and a cause of action under 42 U.S.C. § 1983. 

 ¢ƘŜ bƛƴǘƘ /ƛǊŎǳƛǘ ǊŜǾŜǊǎŜŘ ǘƘŜ ŘƛǎǘǊƛŎǘ ŎƻǳǊǘΩǎ ŎƻƴŦƭŀǘƛƻƴ ƻŦ ǘƘŜ ǘǿƻ ŀƴŘ ƘŜƭŘ ǘƘŀǘ ǘƘŜǊŜ ƛǎ ŀ ŎŀǳǎŜ ƻŦ 

action under § 1983 to enforce the Hawaii Admission Act, the federal statute whereby Hawaii became a 

state in the United States, even though there is no private right of action to enforce it.  Day v. Apoliona, 

496 F.3d 1027 (9th Cir. Aug. 7, 2007). 

The Admission Act established a public trust to be used for the betterment of native Hawaiians.  The 

plaintiffs challenged the use of public trust funds by the Office of Hawaiian Affairs, alleging funds for 

ƴŀǘƛǾŜ Iŀǿŀƛƛŀƴǎ ǿŜǊŜ ŘƛǎōǳǊǎŜŘ άǿƛǘƘƻǳǘ ǊŜƎŀǊŘ ǘƻ ōƭƻƻŘ ǉǳŀƴǘǳƳΦέ  The district court 

interpreted Gonzaga as holding that there can be no enforceable rights under § 1983 if there is no 

implied private right of action.  

The Ninth Circuit reversed.  The court stated: 

Gonzaga does not signal that comprehensive statutory enunciation of a right and of its 

beneficiaries is always essential. Instead, Supreme Court precedent shows that statutory cross-

references, references to established legal principles, and other devices that, when followed to 

their sources, supply a clear message, can suffice to create a right. 

¢ƘŜ ŎƻǳǊǘ ŜƳǇƘŀǎƛȊŜŘ ǘƘŀǘ άGonzaga cites with approval Golden State Transit Corp., 493 U.S. 103 

(1989), a case in which the Supreme Court concluded that a statute created rights by structural 

iƳǇƭƛŎŀǘƛƻƴΦέ  The court found that it was bound by a prior Ninth Circuit case, Price v. Akaka, 3 F.3d 

1220 (9th Cir.1993), which held that thŜ !ŘƳƛǎǎƛƻƴ !ŎǘΩǎ ŜȄǇƭƛŎƛǘ ǳǎŜ ƻŦ ǘƘŜ ǘŜǊƳ άǘǊǳǎǘέ ŎƻƴŦŜǊǊŜŘ 

individual rights under § 1983.  ¢ƘŜ ŎƻǳǊǘ ǎǘŀǘŜŘ ǘƘŀǘ ƛǘ ǿŀǎ άŎƻƭƻǊŀōƭŜέ ŀƴŘ άǊŜŎƻƴŎƛƭŀōƭŜέ ǿƛǘƘ Gonzaga 

for the PriceŎŀǎŜ ǘƻ ƘƻƭŘ ǘƘŀǘ ǘƘŜ ǘŜǊƳ άǘǊǳǎǘέ άǊŜŦŜǊǎ ǳƴŀƳōƛƎǳƻǳǎƭȅ ǘƻ ŀ ōƻŘȅ ƻŦ ƭŀǿ ŘŜscribing the 

ǊƛƎƘǘǎ ƻŦ ƛƴŘƛǾƛŘǳŀƭ ōŜƴŜŦƛŎƛŀǊƛŜǎ ǘƻ ŜƴŦƻǊŎŜ ǘƘŜ ώ!ŘƳƛǎǎƛƻƴ !ŎǘΩǎϐ Ϡ рόŦύ ǘŜǊƳǎ ǿƛǘƘ ǊŜƎŀǊŘ ǘƻ ŀƴȅ 

particular expŜƴŘƛǘǳǊŜ ƻŦ ǘƘŜ Ϡ рόŦύ ŦǳƴŘǎΦέ 

The Ninth Circuit found that the district court had misunderstood Gonzaga.  The court explained that 

under Gonzaga,  

the inquiry into whether there is a federal right is the same in the context of private rights of 

action and § 1983 rights. The inquiry into whether there is a private right of action is different, 

however, from the inquiry of whether there is a private right enforceable through § 

1983 because an implied private righǘ ƻŦ ŀŎǘƛƻƴ ǊŜǉǳƛǊŜǎ Ψƴƻǘ Ƨǳǎǘ ŀ ǇǊƛǾŀǘŜ ǊƛƎƘǘ ōǳǘ ŀƭǎƻ ŀ 

ǇǊƛǾŀǘŜ ǊŜƳŜŘȅΦΩ Alexander v. Sandoval, 532 U.S. 275, 286 (2001). 

¢ƘŜ ŎƻǳǊǘ ƘŜƭŘ ǘƘŀǘ ǘƘŀǘ άŜŀŎƘ bŀǘƛǾŜ Iŀǿŀƛƛŀƴ ǇƭŀƛƴǘƛŦŦΣ ŀǎ ŀ ōŜƴŜŦƛŎƛŀǊȅ ƻŦ ǘƘŜ ǘǊǳǎǘ ŎǊŜŀǘŜŘ ōȅ Ϡ рόŦύΣ 

has an individual right to have the trust terms complied with, and therefore can sue under § 1983 for 

Ǿƛƻƭŀǘƛƻƴ ƻŦ ǘƘŀǘ ǊƛƎƘǘΦέ  The court ŜȄǇǊŜǎǎŜŘ ƴƻ ǾƛŜǿ ƻƴ ǘƘŜ ƳŜǊƛǘǎ ƻŦ ǘƘŜ ǇƭŀƛƴǘƛŦŦǎΩ ŎƭŀƛƳǎΦ  
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E.D.Pa: Medicaid enforceable re special needs trust  

The court held that the claims that state law conflicted with the Medicaid statute could proceed both 

under 42 U.S.C. § 1983 and under preemption. Lewis v. Rendell, 501 F.Supp.2d 671, No. 06-3963 (E.D. 

Pa. Aug. 3, 2007). 

The Eastern District of Pennsylvania denied a motion to dismiss claims that a state statute violates 

federal Medicaid law regarding eligibility criteria for a special needs trust.  The court dismissed the 

substantive and procedural Due Process claims on the merits.  

¢ƘŜ ŦǳƴŘǎ ƛƴ ŀ ǎǇŜŎƛŀƭ ƴŜŜŘǎ ǘǊǳǎǘ ŀǊŜ ŜȄŎƭǳŘŜŘ ƛƴ ŎŀƭŎǳƭŀǘƛƴƎ ǿƘŜǘƘŜǊ ŀƴ ƛƴŘƛǾƛŘǳŀƭΩǎ ƛƴŎƻƳŜ ŀƴŘ 

resources are sufficiently low for that person to qualify for Medicaid.  Plaintiffs included both individual 

Medicaid beneficiaries and two special needs trust organizations.  Plaintiffs alleged that the eligibility 

criteria in Pennsylvania statute 62 P.S. § 1414 conflicted with Medicaid law. 

Defendants alleged that they were immune from suit under the Eleventh Amendment.  The court 

summarily rejected that argument.  The court noted that under Ex Parte Young, 209 U.S. 123 (1908), and 

ƛǘǎ ǇǊƻƎŜƴȅΣ άǘƘŜ 9ƭŜǾŜƴǘƘ !ƳŜƴŘƳŜƴǘ ŘƻŜǎ ƴƻǘ ōŀǊ ǘƘŜ ŘŜŎƭŀǊŀǘƻǊȅ ŀƴŘ ƛƴƧǳƴŎǘƛǾŜ ǊŜƭƛŜŦ ǎƻǳƎht by 

ǇƭŀƛƴǘƛŦŦǎ ƛƴ ǘƘƛǎ ŎŀǎŜΣέ ƛƴŎƭǳŘƛƴƎ ŀǘǘƻǊƴŜȅǎΩ ŦŜŜǎΦ    

The court agreed with the defendants that only two of the named defendants were properly sued in this 

action, since only those two state officials had taken actions to enforce the state law.  Thus, the case 

survives against the state Secretary of Public Welfare and the Executive Director of the Erie County 

Assistance Office.  

Turning to the statutory claims, the court found that each Medicaid provision at issue conferred a cause 

of action under § 1983.  The court first noted that 42 U.S.C. §§ 1396d(a), 1396a(a)(8), and 1396a(a)(10) 

were found enforceable in Sabree v. Richmond, 367 F.3d 180 (3d Cir. 2004).  The court therefore held 

that those provisions requiring the state to provide Medicaid to eligible individuals with reasonable 

promptness were enforceable.    

The court relied heavily on the decision of another district court in the Third Circuit in holding that 42 

U.S.C. §§ 1396a(a)(18) and 1396p(d)(4)(A) are enforceable.  Johnson v. Guhl, 91 F.Supp.2d 754, 768-70 

(D.N.J.2000); Johnson v. Guhl, 166 F.Supp.2d 42, 45 (D.N.J.2001), aff'd 357 F.3d 403 (3d Cir.2004)).   

Section 1396a(a)(18) requires state plan compliance with § 1396p with regard to the treatment of 

certain trusts.   The Pennsylvania ŎƻǳǊǘ ƴƻǘŜŘ ǘƘŀǘ ǘƘŜ ǇƭŀƛƴǘƛŦŦǎ ǿƻǳƭŘ ōŜƴŜŦƛǘ ŦǊƻƳ ǘƘŜ ǎǘŀǘŜΩǎ 

compliance with § 1396p, and therefore the plaintiffs were the intended beneficiaries of § 1396a(a)(18).  

The court stated:  

Second, § 1396a(a)(18) does not strain judicial competence for a court to review whether, and in what 

manner, certain assets were taken into account when determining an individual's eligibility for benefits. 

Third, the language of this section contains mandatory rather than precatory terms. 



 
©National Senior Citizens Law Center  Court Decisions from 2007   |   92 

Section 1396p(d)(4)(A) provides a hardship exception to the general rule that income and resources 

from trusts are included in the determination of financial eligibility for Medicaid and provides that 

eligibility will not be affected by the existence of a supplemental needs trust.  The court held that the 

plaintiffs were intended beneficiaries of this provision and that the provision creates a federal right 

enforceable under § 1983.  

¢ǳǊƴƛƴƎ ǘƻ ǎǳōǎǘŀƴǘƛǾŜ ŘǳŜ ǇǊƻŎŜǎǎΣ ǘƘŜ ŎƻǳǊǘ ƘŜƭŘ ǘƘŀǘ ǘƘŜ tŜƴƴǎȅƭǾŀƴƛŀ ǎǘŀǘǳǘŜ άƳŜŜǘǎ ǘƘŜ ƳƛƴƛƳǳƳ 

ratioƴŀƭƛǘȅ ǎǘŀƴŘŀǊŘ ŀǇǇƭƛŎŀōƭŜ ǘƻ ƎŜƴŜǊŀƭ ŜŎƻƴƻƳƛŎ ŀƴŘ ǎƻŎƛŀƭ ǿŜƭŦŀǊŜ ƭŜƎƛǎƭŀǘƛƻƴΣέ ŀƴŘ ǘƘŜǊŜŦƻǊŜ ǘƘŜ 

court dismissed the substantive due process claims.  The court similarly rejected the procedural due 

ǇǊƻŎŜǎǎ ŎƭŀƛƳǎΣ ŎƻƴŎƭǳŘƛƴƎ ǘƘŀǘ άǎǘŀǘŜ ŀƴŘ ŦŜŘŜǊŀƭ ƭŀǿ ǇǊovide plaintiffs with adequate procedures prior 

ǘƻ ŘŜǇǊƛǾŀǘƛƻƴ ƻŦ aŜŘƛŎŀƛŘ ōŜƴŜŦƛǘǎ ŘǳŜ ǘƻ ǘŜǊƳƛƴŀǘƛƻƴ ƻŦ ǎǇŜŎƛŀƭ ƴŜŜŘǎ ǘǊǳǎǘΦέ  (The court found that 

the issue of procedural due process for deprivation of assets placed in pooled special needs trust 

accounts was not adequately briefed and therefore did not dismiss that claim.) 

Plaintiffs further alleged that the Pennsylvania law was preempted by federal law, in violation of the 

Supremacy Clause of the Constitution.  The defendants argued that the preemption claims should be 

dismissed under the reasoning of Golden State Transit Corp. v. City of Los Angeles, 493 U.S. 103 (1989).  

The court disagreed and found that Golden State did not support dismissal of the preemption claims.  
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6th Cir.: IV-D not enforceabl e under 1983  

The Sixth Circuit held that provisions of Title IV-D of the Social Security Act are not enforceable under 42 

U.S.C. § 1983 and also dismissed procedural Due Process claims in a case brought by custodial parents 

challenging state administrative fees and delays in releasing child support payments. Hughlett v. Romer-

Sensky, 497 F.3d 557, No. 05-3299 (6th Cir. Jul. 6, 2007). 

Plaintiffs alleged that the state of Ohio violated plaintiffs' rights to receive child support payments in a 

timely fashion and without cost as required by Title IV-D.  Plaintiffs alleged that the administrative fees 

charged by the state for collection of child support payments were illegal and similarly claimed that the 

state violated the statutory two-day limit for release of the funds.  Plaintiffs challenged the actions of 

ǘƘŜ ǎǘŀǘŜΩǎ ŎƻƳǇǳǘŜǊ ǎȅǎǘŜƳǎΣ ŀƴŘ ǘƘǳǎ ǿŜǊŜ ŎƘŀƭƭŜƴƎƛƴƎ ŀ ǎǘŀǘŜ ǇǊŀŎǘƛŎŜΣ ƴƻǘ ŀ ǎǘŀǘŜ ƭŀǿ ƻǊ ǊŜƎǳƭŀǘƛƻƴΦ  

In a conflation of § 1983 and preemption, the court stated that the district court had jurisdiction over 

the case under 28 U.S.C. § 1331 (federal question jurisdiction), but the court did not address whether it 

was possible to proceed under federal question jurisdiction without a cause of action under § 1983.  The 

court stated that the district court had ŦŜŘŜǊŀƭ ǉǳŜǎǘƛƻƴ ƧǳǊƛǎŘƛŎǘƛƻƴ άōŜŎŀǳǎŜ ǘƘŜ Ϡ мфуо ŎƭŀƛƳǎ ŀǊŜ ŎƛǾƛƭ 

actions alleging violations of Title IV-5 ƻŦ ǘƘŜ {ƻŎƛŀƭ {ŜŎǳǊƛǘȅ !ŎǘΦέ  The court then proceeded to address 

whether the statutory provisions are enforceable under § 1983.  (While the court did not address the 

standard for a cause of action under preemption, it is generally stronger to argue federal question 

jurisdiction for a claim challenging a state law or regulation, instead of merely a state practice.) 

¢ƘŜ ǎǘŀǘǳǘŜ ǇǊƻǾƛŘŜǎ ǘƘŀǘ ǘƘŜ άǎǘŀǘŜ ŘƛǎōǳǊǎŜƳŜƴǘ ǳƴƛǘ ǎƘŀƭƭ ŘƛǎǘǊƛōǳǘŜέ ŎƘƛƭŘ ǎǳǇǇƻǊǘ ǇŀȅƳŜƴǘǎ άǿƛǘƘƛƴ 

н ōǳǎƛƴŜǎǎ Řŀȅǎ ŀŦǘŜǊ ǊŜŎŜƛǇǘΦέ  42 U.S.C. § 654b(c)(1).  The court held that the statute was directed to 

the state and did not create enforceable individual rights.  ¢ƘŜ ŎƻǳǊǘ ǎǘŀǘŜŘΥ ά¢he disbursement of funds 

within two days pursuant to § 654b(c)(1) is a clear instruction to the States, not a grant of rights to 

ƛƴŘƛǾƛŘǳŀƭǎΦέ  

The court further found that the statute is silent with regard to administrative fees.  The court stated: 

άtƭŀƛƴtiffs have not identified any statutory provision that unambiguously states that child support must 

be forwarded without imposition of administrative fees. The language of these provisions does not 

create individual rights, as they are defined in GonzagaΦέ 

The Sixth Circuit agreed with the district court that Title IV-5 Ƙŀǎ ŀƴ ŀƎƎǊŜƎŀǘŜ ŦƻŎǳǎ ŀƴŘ ǘƘŀǘ άǘƘŜ ¢ƛǘƭŜ 

IV-5 ŜƴŦƻǊŎŜƳŜƴǘ ǎŎƘŜƳŜ ƳƛƭƛǘŀǘŜǎ ŀƎŀƛƴǎǘ ǘƘŜ ŎƻƴŦŜǊǊŀƭ ƻŦ ŜƴŦƻǊŎŜŀōƭŜ ƛƴŘƛǾƛŘǳŀƭ ǊƛƎƘǘǎΦέ  The court 

noted that the federal government could reduce federal funding to the state if an audit revealed that 

the state failed to comply with disbursement requirements in 75% of cases.  The court stated: 

In the few instances when the [Supreme] Court has found an individual right enforceable under § 1983 

within spending legislation, the provisions conferred specific and definite monetary entitlements on the 

plaintiffs, and the agency responsible for the enforcement of the requirements provided no mechanism 

for the plaintiffs to bring their complaints. This is not the case here. There are no specific, definite, 

ƳƻƴŜǘŀǊȅ ŜƴǘƛǘƭŜƳŜƴǘǎ ŎƻƴŦŜǊǊŜŘ ƻƴ ǇƭŀƛƴǘƛŦŦǎ ƛƴ ǘƘƛǎ ŎŀǎŜΦέ  (Citations omitted.) 
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The court noted that under federal regulations, a custodial parent has the right to request an 

administrative hearing when child support payments have not been properly distributed or disbursed.  

The court observed that under Ohio law, a parent has a right to an administrative hearing as well as 

judicial appeal.  The court stated:  

The presence of an administrative remedial scheme for plaintiffs' complaints indicates that Congress 

intended aggrieved individuals to pursue administrative and State court remedies, rather than asserting 

a claim under § 1983. 

¢ƘŜ ŎƻǳǊǘ ƳƻǾŜŘ ƻƴ ǘƻ ǊŜƧŜŎǘ ǘƘŜ ǇƭŀƛƴǘƛŦŦǎΩ ǇǊƻŎŜŘǳǊŀƭ ŘǳŜ ǇǊƻŎŜǎǎ Ŏƭŀƛms.  The court characterized the 

claim as a challenge to the implementation of the state computer system without prior notice or 

opportunity for a hearing.  ¢ƘŜ ŎƻǳǊǘ ǎǘŀǘŜŘΥ ά¢ƘŜ ǇƭŀƛƴǘƛŦŦǎ ƘŀǾŜ ŦŀƛƭŜŘ ǘƻ ƛŘŜƴǘƛŦȅ ŀƴȅ ŦŜŘŜǊŀƭ ǎǘŀǘǳǘŜǎΣ 

policies, or rules giving rise to a property interest in the design or implementation of the Title IV-D 

ŎƻƳǇǳǘŜǊ ǎȅǎǘŜƳΦέ  The court held that the plaintiffs had no property interest in the implementation or 

ŘŜǎƛƎƴ ƻŦ ǘƘŜ ǎǘŀǘŜΩǎ ŎƻƳǇǳǘŜǊ ǎȅǎǘŜƳΦ  

The court further found that even if the plaintiff had such a property interest, the state provided them 

with adequate pre- and post-deprivation protection.  The court agreed with the district court that pre-

ŘŜǇǊƛǾŀǘƛƻƴ ƴƻǘƛŎŜ ŀƴŘ ƘŜŀǊƛƴƎ ǿƻǳƭŘ ōŜ άƛƳǇǊŀŎǘƛŎŀƭ ŦƻǊ ǘƘƛǎ ǘȅǇŜ ƻŦ ŀŘƳƛƴƛǎǘǊŀǘƛǾŜ ŘŜŎƛǎƛƻƴΦέ  The court 

found the administrative hearing process adequate for post-deprivation protection. 
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M.D. Pa. strikes down city law re aliens  

The district court for the Middle District of Pennsylvania invalidated the ordinances of Hazelton, 

Pennsylvania that imposed civil penalties for renting a housing unit to an illegal immigrant or hiring an 

illegal alien. Lozano v. City of Hazelton, 496 F.Supp.2d 477, No. 3:06cv1586 (M.D. Pa. Jul. 26, 2007). 

The judge, clearly anticipating an appeal, wrote an incredibly lengthy decision, killing the ordinances 

several times over and addressing every single argument in detail.  The judge ruled that the ordinances 

violate (1) the Supremacy Clause finding not only express but also implied preemption, (2) the 

ǇǊƻŎŜŘǳǊŀƭ ŘǳŜ ǇǊƻŎŜǎǎ ǇǊƻǾƛǎƛƻƴǎ ƻŦ ǘƘŜ CƻǳǊǘŜŜƴǘƘ !ƳŜƴŘƳŜƴǘΣ όоύ ǘƘŜ ǇƭŀƛƴǘƛŦŦǎΩ ǊƛƎƘǘ ǘƻ ŎƻƴǘǊŀŎǘ 

under 42 U.S.C. § 1981, and (4) the Constitution by exceeding police powers.  The judge ruled against 

the plaintiffs on their claims under the Equal Protection Clause, the Fair Housing Act, and privacy rights.   

Following the September 11th terrorist attacks, the city of Hazelton experienced a surge in its 

population, growing from approximately 23,000 residents to an estimated 33,000 residents.  The court 

sǘŀǘŜŘ ǘƘŀǘ άƳƻǎǘέ ƻŦ ǘƘŜǎŜ ƴŜǿ ǊŜǎƛŘŜƴǘǎ ŀǊŜ [ŀǘƛƴƻ ƛƳƳƛƎǊŀƴǘǎ ǿƘƻ ƭŜŦǘ ǘƘŜ bŜǿ ¸ƻǊƪ ŀƴŘ bŜǿ WŜǊǎŜȅ 

area.  These residents include US citizens, lawful permanent residents, and undocumented immigrants. 

Lƴ Wǳƭȅ нллсΣ ǘƘŜ Ŏƛǘȅ ǇŀǎǎŜŘ ǘƘŜ άLƭƭŜƎŀƭ LƳƳƛƎǊŀǘƛƻƴ wŜƭƛŜŦ !Ŏǘ hǊŘƛƴŀƴŎŜΣέ όLLw!ύ ǿƘƛŎƘ ǇǊƻƘƛōƛǘǎ ǘƘŜ 

employment and harboring of undocumented aliens in Hazelton.  In August 2006, the city passed the 

ά¢Ŝƴŀƴǘ wŜƎƛǎǘǊŀǘƛƻƴ hǊŘƛƴŀƴŎŜέ όwhύ ǿƘƛŎƘ ǊŜǉǳƛǊŜǎ ŀǇŀǊǘƳŜƴǘ ŘǿŜƭƭŜǊǎ ǘƻ ƻōǘŀƛƴ ŀƴ ƻŎŎǳǇŀƴŎȅ ǇŜǊƳƛǘ 

and prove that they are citizens or lawful residents.  The city modified these ordinances over the next 

several months, including revising a provision that would have explicitly permitted complaints against 

individuals based on their race. 

The court summarily stated that it had federal question jurisdiction.  

5ŜŦŜƴŘŀƴǘǎ ƳƻǳƴǘŜŘ ŀ ǎƛƎƴƛŦƛŎŀƴǘ ŀǘǘŀŎƪ ǘƻ ǘƘŜ ǇƭŀƛƴǘƛŦŦǎΩ ǎǘŀƴŘƛƴƎΦ  The court rejected those arguments 

and held that most of the named plaintiffs meet standing requirements.  The court first addressed a 

plaintiff who is a legal resident and a landlord.  This gentleman had no problem renting his dwelling until 

the ordinance was passed.  Yet, once he had to inform prospective tenants that they had to prove their 

immigration status, he lost many interested renters and was only able to rent his property sporadically.  

The court found that his difficulties in renting constituted an injury.  He also planned to hire a contractor 

to fix his roof and therefore would have to comply with the employer provisions mandating that an 

employer check the immigration status of employees.  The court found that the time and expense he 

would have to expend as an employer constituted an injury.  The court found that these injuries were 

caused by the ordinances and would be redressed if the ordinances were found unconstitutional.  The 

court rejected standing for a married couple (legal permanent residents) whose restaurant business 

closed, due to the presence of a police car outside the restaurant.  The court concluded that since the 

business was closed, with no plans to reopen the business and no claims for monetary damages, then 

the harm to the couple would not be redressed if the ordinances were found unconstitutional.  

The court upheld the standing of three organizational plaintiffs.  The Hazelton Hispanic Business 

Association proffered the testimony of its President that he and other business owners had lost business 
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due to the ordinances.  The court found that the organizational plaintiff had suffered an injury.  The city 

argued that since the businesses did not admit to employing illegal immigrants, the businesses could not 

prove harm from the ordinances.  The court disagreed, finding that the ordinances damaged the 

ǇƭŀƛƴǘƛŦŦǎ ōȅ άƘƛƴŘŜǊƛƴƎ ǘƘŜ ƻǇŜǊŀǘƛƻƴ ƻŦ ǘƘŜƛǊ ōǳǎƛƴŜǎǎŜǎ ŀƴŘ ōȅ requiring them to seek immigration 

information from employees in a way that violates federal law. Their injury comes in the operation and 

ǊŜǉǳƛǊŜƳŜƴǘǎ ƻŦ ǘƘŜ ƻǊŘƛƴŀƴŎŜǎΣ ƴƻǘ ƛƴ ǘƘŜƛǊ ƛƴŀōƛƭƛǘȅ ǘƻ ǎŜƭƭΣ ƘƛǊŜ ƻǊ ǊŜƴǘ ǘƻ ǳƴŘƻŎǳƳŜƴǘŜŘ ǇŜǊǎƻƴǎΦέ  

The court similarly upheld standing for the Pennsylvania Statewide Latino Coalition whose members are 

landlords and business owners. 

The court also upheld the organizational standing of Casa Dominicana de Hazleton, whose members are 

tenants and employees in Hazelton and therefore would have to register for rental housing and supply 

their employers with their immigration information.  The court found that the risk of losing housing and 

employment was traceable to the ordinances and redressable by the litigation. 

Defendants also challenged the standing of anonymous illegal immigrants, in essence arguing that they 

had no legal rights precisely because they are illegal immigrants.  The court stated: 

This argument appears to be a species of argument often heard in recent discussions of the 

national immigration issue: because illegal aliens broke the law to enter this country, they 

should not have any legal recourse when rights due them under the federal constitution or 

federal law are violated. We cannot say clearly enough that persons who enter this country 

without legal authorization are not stripped immediately of all their rights because of this single 

illegal act. 

¢ƘŜ ŎƻǳǊǘ ŀƭǎƻ ǊŜƧŜŎǘŜŘ ǘƘŜ ŘŜŦŜƴŘŀƴǘǎΩ ǇǊǳŘŜƴǘƛŀƭ ǎǘŀƴŘƛƴƎ ŀǊƎǳƳŜƴǘǎ ǘƘŀǘ ǘƘŜ ǇƭŀƛƴǘƛŦŦǎ ǿŜǊŜ ƻǳǘǎƛŘŜ 

the zone of interests of the applicable statutes. 

Next, the defendants fiercely challenged the right of plaintiffs to file the suit anonymously.  The court 

rejected that argument.  The court noted that even US citizens who publicly opposed the ordinances had 

been subjected to harassment and intimidation efforts, including racist hate mail and threats.  The 

ŘŜŦŜƴŘŀƴǘǎΩ ŀǘǘƻǊƴŜȅ ǘƻƭŘ ǘƘŜ ǇǊŜǎǎ ǘƘŀǘ ǘƘŜ ŎƻǳǊǘΩǎ ƻǊŘŜǊ ǇŜǊƳƛǘǘƛƴƎ ǘƘŜ ǇƭŀƛƴǘƛŦŦǎ ǘƻ ǇǊƻŎŜŜŘ 

anonymously illegally prevented him from turning over to the federal government the identities and 

immigration status of the plaintiffs.  The court concluded that the plaintiffs  

could legitimately fear that defendant was determined to expose their legal status to federal 

authorities. Such fears could cause plaintiffs to abandon their attempt to secure rights 

guaranteed them under federal law. We conclude, therefore, that plaintiffs have offered good 

and compelling reasons for not revealing their identities. 

Turning to the claims, the court held that the plaintiffs had a cause of action under 42 U.S.C.  § 1983 to 

enforce the Supremacy Clause of the Constitution.  Yes, once again, the court conflated § 1983 and 

preemption jurisprudence.  ¢ƘŜ ŎƻǳǊǘ ǎǘŀǘŜŘ ǘƘŀǘ ǘƘŜ άƻƴƭȅ ƛǎǎǳŜ ǿƛǘƘ ǊŜƎŀǊŘ ǘƻ ǎŜŎǘƛƻƴ мфуоΣ ǘƘŜǊŜŦƻǊŜΣ 

is whŜǘƘŜǊ ǘƘŜ ƻǊŘƛƴŀƴŎŜǎ ǾƛƻƭŀǘŜ ǇƭŀƛƴǘƛŦŦǎϥ Ŏƻƴǎǘƛǘǳǘƛƻƴŀƭ ǊƛƎƘǘǎΦέ  Then the court turned to the merits. 
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The court found that the employment provisions of the ordinances were expressly preempted by the 

federal Immigration Reform and Control Act of 1986 (IRCA), which addresses the employment of 

unauthorized aliens.  IRCA contains an express pre-ŜƳǇǘƛƻƴ ŎƭŀǳǎŜ ǎǘŀǘƛƴƎΥ ά¢ƘŜ ǇǊƻǾƛǎƛƻƴǎ ƻŦ ǘƘƛǎ 

section preempt any State or local law imposing civil or criminal sanctions (other than through licensing 

and similar laws) upon those who employ, or recruit or refer for a fee for employment, unauthorized 

ŀƭƛŜƴǎΦέ у ¦Φ{Φ/Φ Ϡ монпŀόƘύόнύΦ 

The defendants argued that since the penalty in the ordinance is the suspension of the business license, 

this was a licensing law in compliance with the IRCA.  ¢ƘŜ ŎƻǳǊǘ ŦƻǳƴŘ ǘƘŀǘ ǘƘŜ ŘŜŦŜƴŘŀƴǘǎΩ 

ƛƴǘŜǊǇǊŜǘŀǘƛƻƴ ǿƻǳƭŘ ǊŜƴŘŜǊ ǘƘŜ ǇǊŜŜƳǇǘƛƻƴ ŎƭŀǳǎŜ άƳŜŀƴƛƴƎƭŜǎǎΣέ ǎƛƴŎŜ ǘƘŜ Ǉƭŀƛƴ ƭŀƴƎǳŀƎŜ ƻŦ ǘƘŜ 

ǇǊŜŜƳǇǘƛƻƴ ǇǊƻǾƛǎƛƻƴ ƛǎ άŎƻƴŎŜǊƴŜŘ ǿƛǘƘ ǎǘŀǘŜ ŀƴŘ ƭƻŎŀƭ ƳǳƴƛŎƛǇŀƭƛǘƛŜǎ ŎǊŜŀǘƛƴƎ ŎƛǾƛƭ ŀƴŘ ŎǊƛƳƛƴŀƭ 

ǎŀƴŎǘƛƻƴǎ ŀƎŀƛƴǎǘ ŜƳǇƭƻȅŜǊǎΦέ  The court also supported this decision by quoting the legislative history 

of the IRCA. 

Moreover, the court noted that the ordinances permitted a lawful resident who is discharged from 

employment to sue a business that employees illegal aliens and seek treble damages.  The court held 

that this sanction does not involve licensing and therefore is expressly preempted. 

The court also found that the employment provisions of the ordinances were implicitly preempted by 

the IRCA, because the pervasiveness of the federal regulation precludes supplementation by states.  

¢ƘǳǎΣ ǘƘŜ ŎƻǳǊǘ ŦƻǳƴŘ ǘƘŀǘ /ƻƴƎǊŜǎǎ ƘŀŘ ŜȄŜǊŎƛǎŜŘ άŦƛŜƭŘ ǇǊŜŜƳǇǘƛƻƴέ ƛƴ ǘƘƛǎ ǎǳōƧŜŎǘ ŀǊŜŀΣ ǎƻ ǘƘŀǘ ŀƴȅ 

local or state regulation in the field is preempted.  The court determined that the federal government 

άǇƻǎǎŜǎǎŜǎ ŀƴ ŜȄǘǊŜƳŜƭȅ ǎǘǊƻƴƎ ƛƴǘŜǊŜǎǘ ƛƴ ƛƳƳƛƎǊŀǘƛƻƴ ƳŀǘǘŜǊǎΣέ ǿƘƛƭŜ ǎǘŀǘŜǎ ŀƴŘ ƳǳƴƛŎƛǇŀƭƛǘƛŜǎ άŘƻ ƴƻǘ 

ƘŀǾŜ ŀ ǎǘǊƻƴƎ ƛƴǘŜǊŜǎǘ ƛƴ ƛƳƳƛƎǊŀǘƛƻƴΦέ  ¢ƘŜ ŎƻǳǊǘ ǉǳƻǘŜŘ ǘƘŜ {ǳǇǊŜƳŜ /ƻǳǊǘΩǎ ǎǘŀǘŜƳŜƴǘ 

in Hoffman Plastic Compounds, Inc. v. National Labor Relations Board, 535 U.S. 1275, 1282 (2002), that 

ǘƘŜ Lw/! ƛǎ ά ŀ ŎƻƳǇǊŜƘŜƴǎƛǾŜ ǎŎƘŜƳŜ ǇǊƻƘƛōƛǘƛƴƎ ǘƘŜ ŜƳǇƭƻȅƳŜƴǘ ƻŦ ƛƭƭŜƎŀƭ ŀƭƛŜƴǎ ƛƴ ǘƘŜ ¦ƴƛǘŜŘ 

{ǘŀǘŜǎΦέ  The court also citedHoffman Plastics for the conclusion that the IRCA occupies the field to the 

exclusion of state or local laws for the employment of unauthorized aliens.  

The court further concluded that the employment provisions of the ordinance conflict with federal law.  

For instance, the federal statute provides an exception to verification requirements for domestic 

workers and independent contractors, while the ordinance has no such exception.  Also, federal law 

prohibits firing an employee pending federal review of his employment status, while the ordinance 

requires the employer to fire the employee.  The court therefore found that conflict preemption is a 

further basis for invalidating the ordinance. 

The court similarly held that the housing provisions of the ordinances are invalid under conflict 

preemption.  The court noted that under federal law, several categories of people are permitted to work 

and live in the US, even though they are technically illegal aliens, including those who have applied for 

asylum or for lawful permanent residence. 8 C.F.R. § 274a.12(c) ¶¶ 8-11, 14. The court stated: 

Hazleton's ordinances burden aliens more than federal law by prohibiting them from residing in 

the city although they may be permitted to remain in the United States. The ordinances are thus 

in conflict with federal law and pre-empted. 
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¢ƘŜ ŎƻǳǊǘ ŦǳǊǘƘŜǊ ŦƻǳƴŘ ǘƘŀǘ ǘƘŜ ƻǊŘƛƴŀƴŎŜǎΩ ƘƻǳǎƛƴƎ ǇǊƻǾƛǎƛƻƴǎ ŀǊŜ ƛƴ ŎƻƴŦƭƛŎǘ ǿƛǘƘ ǘƘŜ ŦŜŘŜǊŀƭ ǎŎƘŜƳŜ 

for determining immigration status.  The ordinance permits a municipal employee to determine whether 

an individual is properly in the country, while federal law assigns this task to an immigration judge.  

Thus, the court concluded that the housing provisions of the ordinances are preempted by federal law. 

The court then turned to procedural due process, finding a cause of action in 42 U.S.C. § 1983.  The 

court found that the employer plaintiffs had property and liberty interests in running their businesses.  

The court similarly found that employees have a property interest in retaining employment.  The court 

noted that while the ordinances provided for administrative review with appeal to court, there was 

absolutely no provision for notice to the employee when a complaint is filed and an administrative 

proceeding begun.  The failure of the ordinance to protect the employee from simply being fired was 

found by the court to violate due process.  Also, the court held that the ordinance failed to provide 

sufficient notice to employers of the documents needed to verify identity information in the hearing 

process.  The court held that the appeal to state court was not adequate due process, because state 

ŎƻǳǊǘǎ Řƻ ƴƻǘ ƘŀǾŜ ǘƘŜ ǇƻǿŜǊ ǘƻ ŘŜǘŜǊƳƛƴŜ ƛƳƳƛƎǊŀǘƛƻƴ ǎǘŀǘǳǎΦ ¢ƘŜ ŎƻǳǊǘ ǎǘŀǘŜŘΥ ά¢ƻ ǊŜŦŜǊ ǘƘƻǎŜ 

ŀŦŦŜŎǘŜŘ ōȅ LLw! ǘƻ ŀ ŎƻǳǊǘ ǘƘŀǘ Ŏŀƴƴƻǘ ƘŜŀǊ ǘƘŜƛǊ ŎƭŀƛƳ ƛǎ ŀ Ǿƛƻƭŀǘƛƻƴ ƻŦ ŘǳŜ ǇǊƻŎŜǎǎΦέ  The court found 

that the ordinance violated the due process rights of both employers and employees.  

The court similarly held that the ordinances violate the due process rights of landlords and tenants, both 

of whom had property interests at stake.  The court stated:  

Because the IIRA does not provide notice to challenged employees or tenants, does not inform 

the employers and owners/landlords of the types of identity information needed, and provides 

for judicial review in a court system that lacks jurisdiction, it violates the due process rights of 

employers, employees, tenants and owners/landlords. It is therefore unconstitutional. 

During the litigation, the city amended the ordinance to take out the provision that permitted 

complaints to be filed based on race.  The court denƛŜŘ ǘƘŜ ǇƭŀƛƴǘƛŦŦǎΩ Ŝǉǳŀƭ ǇǊƻǘŜŎǘƛƻƴ ŎƭŀƛƳǎΣ ƘƻƭŘƛƴƎ 

that there was no intentional discrimination based on race. 

For discussion of the remaining claims, please consult the full opinion of the court. 
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S.D. Ohio upholds state vocational rehabilitation limit s 

While plaintiffs lost on the merits of their Rehabilitation Act and due process claims, the good news is 

that the court reached the merits of their claims. Jackie S. v. Connelly, 2007 WL 2323486, No. 2:05-CV-

755 (S.D. Ohio Aug. 9, 2007). 

In a decision in July 2006, the court held that plaintiffs did not have an express or implied right of action 

to obtain court review of their claims under Title I of the Rehabilitation Act.  The court also found last 

July that the preemption and due process claims were too vague and gave the plaintiffs the opportunity 

to amend their complaint.  Jackie S. v. Connelly, 442 F.Supp.2d 503 (S.D. Ohio 2006).  In its subsequent 

decision, the court addressed the merits of the preemption claim, but held that the applicable state rule 

did not conflict with federal law.  The court also ruled against the plaintiffs on the merits of their due 

process claim.  

The Ohio Rehabilitation Services Commission promulgated an administrative rule limiting the amount of 

financial assistance the state would provide to disabled individuals seeking a post-secondary education.  

O.A.C. 3304-2-58(H) and (I).  Lƴ ŀ Ŏƭŀǎǎ ŀŎǘƛƻƴ ǎǳƛǘΣ ŜƭƛƎƛōƭŜ ǎǘǳŘŜƴǘǎ ŀƭƭŜƎŜ ǘƘŀǘ ǘƘŜ ǎǘŀǘŜΩǎ ŀŘƳƛƴƛǎǘǊŀǘƛǾŜ 

rule is contrary to Title I of the Rehabilitation Act and its regulations.  29 USC §§ 722-3; 34 C.F.R. §§ 

361.48, 361.50(a) & (c) and 361.54(b). 

The court correctly framed the preemption issue, citing the Eighth and Fifth Circuit cases that have 

reached the merits of claims under preemption (after the courts of appeals found that there was no 

cause of action under 42 U.S.C. § 1983).   Lankford v. Sherman, 451 F.3d 496 (8th Cir. 2006); Planned 

Parenthood of Houston & Southeast Tex. v. Sanchez, 403 F.3d 324 (5th Cir. 2005).  The district court 

noted that there is federal preemption under the Supremacy Clause if it is impossible to comply with 

both federal and state law or if state law is an obstacle to the purposes and objectives of the federal 

law. 

Addressing the merits of the preemption issue, the court found that the state rule was not in conflict 

with the Rehabilitation Act.  ¢ƘŜ ŎƻǳǊǘ ŜȄǇƭŀƛƴŜŘΥ ά¢ƘŜ ŦŀŎǘ ǘƘŀǘ ǘƘŜǎŜ ώǎǘŀǘŜϐ ƭŀǿǎ Ƴŀȅ ŎǳǊǘŀƛƭ ǘƘŜ ŀōƛƭƛǘȅ 

of eligible participants to secure funds or restrict the time within which the program must be completed 

does not provide ǎǳŦŦƛŎƛŜƴǘ ōŀǎƛǎ ŦƻǊ ǇǊŜŜƳǇǘƛƻƴΦέ  The court concluded that the state rules imposed 

ƻƴƭȅ άƳƻŘŜǎǘ ƛƳǇŜŘƛƳŜƴǘǎέ ǘƻ ǘƘŜ ǊŜŎŜƛǇǘ ƻŦ ŦŜŘŜǊŀƭ ŦǳƴŘǎ ŀƴŘ ǘƘŀǘ ƛǘ ǿŀǎ ǇƻǎǎƛōƭŜ ǘƻ ŎƻƳǇƭȅ ǿƛǘƘ ōƻǘƘ 

the state rules and federal law.  The court therefore granted the moǘƛƻƴ ǘƻ ŘƛǎƳƛǎǎ ǇƭŀƛƴǘƛŦŦǎΩ 

preemption claims. 

¢ƘŜ ŎƻǳǊǘ ǎƛƳƛƭŀǊƭȅ ŘƛǎƳƛǎǎŜŘ ǇƭŀƛƴǘƛŦŦǎΩ ŘǳŜ ǇǊƻŎŜǎǎ ŎƭŀƛƳǎΦ  The court found that the plaintiffs had no 

property interest in the receipt of federal funding for vocational rehabilitation services.  The court noted 

ǘƘŀǘ ǘƘŜ wŜƘŀōƛƭƛǘŀǘƛƻƴ !Ŏǘ ǎǇŜŎƛŦƛŎŀƭƭȅ ǎǘŀǘŜǎΥ άbƻǘƘƛƴƎ ƛƴ ǘƘƛǎ ǇŀǊŀƎǊŀǇƘ ǎƘŀƭƭ ōŜ ŎƻƴǎǘǊǳŜŘ ǘƻ ŎǊŜŀǘŜ ŀƴ 

ŜƴǘƛǘƭŜƳŜƴǘ ǘƻ ŀƴȅ ǾƻŎŀǘƛƻƴŀƭ ǊŜƘŀōƛƭƛǘŀǘƛƻƴ ǎŜǊǾƛŎŜΦέ нф ¦Φ{Φ/Φ Ϡ тннόŀύόоύό.ύΦ ¢ƘŜ ŎƻǳǊǘ ŎƻƴŎƭǳŘŜŘΥ 

ά.ŜŎŀǳǎŜ ώǇƭŀƛƴǘƛŦŦǎϐ ŀǊŜ ƴƻǘ ŜƴǘƛǘƭŜŘ ǘƻ ŦŜŘŜǊŀƭ ŦǳƴŘƛƴƎΣ ǘƘŜȅ Řƻ ƴƻǘ ƘŀǾŜ ŀ ǇǊƻǇŜǊǘȅ ƛƴǘŜǊŜǎǘΦέ 
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W.D.Ala: Medicare state law claims preempted  

¢ƘŜ {ƻǳǘƘŜǊƴ 5ƛǎǘǊƛŎǘ ƻŦ !ƭŀōŀƳŀ ŘŜƴƛŜŘ ǘƘŜ ǇƭŀƛƴǘƛŦŦǎΩ Ƴƻǘƛƻƴ ǘƻ ǊŜƳŀƴŘ ōŀŎƪ ǘƻ ǎǘŀǘŜ ŎƻǳǊǘ ǘƘŜƛǊ ǎǘŀǘŜ 

law claims against a Medicare provider for breach of contract, fraud, and negligence when inducing 

ǇƭŀƛƴǘƛŦŦǎ ǘƻ ŜƴǊƻƭƭ ƛƴ ǘƘŜ ǇǊƻǾƛŘŜǊΩǎ aŜŘƛŎŀǊŜ ƳŀƴŀƎŜŘ ƘŜŀƭǘƘ ŎŀǊŜ ǇƭŀƴΦ 9ǾŜƴ ǘƘƻǳƎƘ ǇƭŀƛƴǘƛŦŦǎ ǊŀƛǎŜŘ ƴƻ 

federal law claims, the court found that there was federal court jurisdiction, because federal Medicare 

ƭŀǿ ǇǊŜŜƳǇǘŜŘ άŀǘ ƭŜŀǎǘ ǎƻƳŜέ ƻŦ ǇƭŀƛƴǘƛŦŦǎΩ ŎƭŀƛƳǎΦ 5ƛŀƭ ǾΦ IŜŀƭǘƘǎǇǊƛƴƎ ƻŦ !ƭŀōŀƳŀΣ LƴŎΦΣ нллт ²[ 

2317783, No. CIV.A. 2:07-0412-KDC (S.D. Ala. Aug. 9, 2007). 

The defendants argued that plaintiffs' state law claims relate to standards established under the 

Medicare Act, 42 U.S.C. §  1395w-21 through w-28, as amended by the Medicare Prescription Drug, 

Improvement, and Modernization Act of 2003 (MMA), Pub.L. No. 108-173, 117 Stat. 2066.  Defendants 

ŎƻƴǘŜƴŘŜŘ ǘƘŀǘ ǇƭŀƛƴǘƛŦŦǎΩ ŎƭŀƛƳǎ ŀǊŜ ǘƘŜǊŜŦƻǊŜ ǎǳǇŜrseded and preempted by 42 U.S.C. §  1395w-

нсόōύόоύ όнллсύΣ ǿƘƛŎƘ ǎǘŀǘŜǎΥ ά¢ƘŜ ǎǘŀƴŘŀǊŘǎ ŜǎǘŀōƭƛǎƘŜŘ ǳƴŘŜǊ ǘƘƛǎ ǇŀǊǘ ǎƘŀƭƭ ǎǳǇŜǊǎŜŘŜ ŀƴȅ {ǘŀǘŜ ƭŀǿ 

or regulation (other than State licensing laws or State laws relating to plan solvency) with respect to MA 

plŀƴǎ ǿƘƛŎƘ ŀǊŜ ƻŦŦŜǊŜŘ ōȅ a! ƻǊƎŀƴƛȊŀǘƛƻƴǎ ǳƴŘŜǊ ǘƘƛǎ ǇŀǊǘΦέ 

The court noted that only one court of appeals had addressed the preemptive effect of 42 U.S.C. § 

1395w-26(b)(3).  First Medical Health Plan, Inc. v. Vega-Ramos, 479 F.3d 46 (1st Cir. 2007).  In Vega-

Ramos, the First Circuit discussed § 1395w-26(b)(3) at length, but that case turned on whether the 

beneficiary obtained services under Medicare or Medicaid.  While the First Circuit concluded that the 

benefits were under Medicaid, not Medicare, the AlaōŀƳŀ ŎƻǳǊǘ ŦƻǳƴŘ ǘƘŀǘ ǘƘŜ CƛǊǎǘ /ƛǊŎǳƛǘ άƛƳǇƭƛŜώŘϐέ 

ǘƘŀǘΣ ƘŀŘ ǘƘŜ ōŜƴŜŦƛǘǎ ōŜŜƴ ǇǊƻǾƛŘŜŘ ǳƴŘŜǊ aŜŘƛŎŀǊŜΣ άǇǊŜŜƳǇǘƛƻƴ ǿƻǳƭŘ ƘŀǾŜ ŀǇǇƭƛŜŘΦέ 

The court also cited a district court case that held that state tort and contract claims were preempted by 

the MMA.  Uhm v. Humana, Inc.,No. 06-0815, 2006 WL 1587443 (W.D.Wash., June 2, 2006).  

The court noted that it was persuaded by Uhm and First Medical.  ¢ƘŜ ŎƻǳǊǘ ŦƻǳƴŘ άǘƘŀǘ ǘƘŜ ƭŜƎƛǎƭŀǘƛǾŜ 

history and Congressional intent establish that the preemption provision of the MMA was intended to 

ǇǊŜŜƳǇǘ ǎǘŀǘŜ ƭŀǿ ŀǇǇƭƛŎŀōƭŜ ǘƻ ŀǊŜŀǎ ŦƻǊ ǿƘƛŎƘ ǘƘŜ aa! Ƙŀǎ ŜǎǘŀōƭƛǎƘŜŘ ǊŜƎǳƭŀǘƛƻƴǎ ƻǊ ǎǘŀƴŘŀǊŘǎΦέ  

¢ƘŜ ŎƻǳǊǘ ǿŜƴǘ ƻƴ ǘƻ ƘƻƭŘ ǘƘŀǘ ǘƘŜ aŜŘƛŎŀǊŜ ƭŀǿ Ŏƻƴǘŀƛƴǎ ǎǘŀƴŘŀǊŘǎ ǘƘŀǘ ŀŘŘǊŜǎǎ άŀǘ ƭŜŀǎǘ ǎƻƳŜέ ƻŦ 

ǇƭŀƛƴǘƛŦŦǎΩ ŎƭŀƛƳǎΣ ŀƴŘ ǘƘŜǊŜŦƻǊŜ those claims are preempted by federal law.  The court then concluded 

that there was federal question jurisdiction and indicated that the court would exercise supplemental 

and pendant jurisdiction pursuant to 28 U.S.C. § 1367(a) over any remaining state law claims to the 

extent they are not preempted. 
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3d Cir. holds fraud law preempted  

In a case alleging fraudulent advertising of a prescription drug, the Third Circuit held that the Delaware 

consumer fraud law was preempted by the Federal Food Drug and Cosmetic Act (FDCA) and its 

implementing regulations. Pennsylvania Employees Benefit Trust Fund v. Zeneca, 499 F.3d 239, No. 05-

5340 (3d Cir. Aug. 17, 2007). 

Plaintiffs alleged that the prescription drug company improperly marketed its new, patented drug, 

Nexium, by incorrectly representing that the new drug is better than its older drug, Prilosec, whose 

patent was about to expire.  The court held that there was implied conflict preemption of the state law 

with the exclusive regulation of drug marketing by the Food and Drug Administration (FDA).   

¢ƘŜ ŎƻǳǊǘ ŦǊŀƳŜŘ ǘƘŜ ƛǎǎǳŜ ŀǎ άǿƘŜǘƘŜǊ ǎǘŀǘŜ ŎƻƴǎǳƳŜǊ ŦǊŀǳŘ ƭŀǿǎ ǇƻǎŜ ŀƴ ƻōǎǘŀŎƭŜ ǘƻ ǘƘŜ C5!Ωǎ 

congressionally-ƳŀƴŘŀǘŜŘ ǊŜƎǳƭŀǘƛƻƴ ƻŦ ǇǊŜǎŎǊƛǇǘƛƻƴ ŘǊǳƎ ŀŘǾŜǊǘƛǎƛƴƎΦέ  The court admitted that neither 

the language of the FDCA or its implementing regulations explicitly preempt state consumer fraud law.  

IƻǿŜǾŜǊΣ ǘƘŜ ŎƻǳǊǘ ŜȄǇƭŀƛƴŜŘ ǘƘŀǘ ǘƘŜ άŎŜƴǘǊŀƭ ǘŜƴŜǘ ƻŦ ǇǊŜŜƳǇǘƛƻƴ ŀƴŀƭȅǎƛǎέ ƛǎ ŘƛǎŎŜǊƴƛƴƎ ŎƻƴƎǊŜǎǎƛƻƴŀƭ 

άǇǳǊǇƻǎŜΦέ  ¢ƘŜ ŎƻǳǊǘ ŎƻƴŎƭǳŘŜŘ ǘƘŀǘ άǘƘŜ ǇǳǊǇƻǎŜ ƻŦ ǇǊƻǘŜŎǘƛƴƎ ǇǊŜǎcription drug users in the FDCA 

would be frustrated if states were allowed to interpose consumer fraud laws that permitted plaintiffs to 

ǉǳŜǎǘƛƻƴ ǘƘŜ ǾŜǊŀŎƛǘȅ ƻŦ ǎǘŀǘŜƳŜƴǘǎ ŀǇǇǊƻǾŜŘ ōȅ ǘƘŜ C5!Φέ 

 

The court went out of its way to emphasize that federal regulations alone can preempt state law.  Yet, 

its holding is grounded firmly in both the statute and the regulations.  The court stated:  

Implied conflict preemption of state consumer fraud laws is required in this setting because 

both the FDCA and FDA regulations provide specific requirements for prescription drug 

ŀŘǾŜǊǘƛǎƛƴƎΦ /ƻƴƎǊŜǎǎ ǎǇŜŎƛŦƛŎŀƭƭȅ ŘŜǘŜǊƳƛƴŜŘ ǘƘŀǘ Ψŀƭƭ ΦΦΦ ǇǊƻŎŜŜŘƛƴƎǎ ŦƻǊ ǘƘŜ ŜƴŦƻǊŎŜƳŜƴǘΣ ƻǊ ǘƻ 

ǊŜǎǘǊŀƛƴ ǾƛƻƭŀǘƛƻƴǎΣ ƻŦ ώǘƘŜ C5/!ϐ ǎƘŀƭƭ ōŜ ōȅ ŀƴŘ ƛƴ ǘƘŜ ƴŀƳŜ ƻŦ ǘƘŜ ¦ƴƛǘŜŘ {ǘŀǘŜǎΦΩ  21 U.S.C. § 

337(a).  The high level of specificity in federal law and regulations with respect to prescription 

drug advertising is irreconcilable with general state laws that purport to govern all types of 

advertising. 

The dissent strongly disagreed that the state laws are an obstacle to the purpose of the federal law.  The 

dissent believed a judicial determination that an advertisement is false and misleading under state law 

would not in any way frustrate the congressional purpose of protecting prescription drug users.  The 

dissent indicated that the high level of specificity in the federal regulations should not be a basis for 

finding preemption.  Since there was no actual conflict between the state and federal laws, the dissent 

disagreed with the mŀƧƻǊƛǘȅΩǎ ƘƻƭŘƛƴƎ ƻf preemption.  
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5th Cir. invalidates federal regs re tribal gaming  

Fifth Circuit Chief Judge Edith Jones wrote an opinion joined on the merits by no other judge, 

invalidating regulations promulgated by the Secretary of the Interior Department to provide a remedy to 

Indian tribes when states invoke sovereign immunity. State of Texas v. USA, 497 F.3d 491, No. 05-50754 

(5th Cir. Aug. 17, 2007). 

WƻƴŜǎΩ ƻǇƛƴƛƻƴ ŎƘŀǎǘƛǎŜǎ ǘƘŜ ŦŜŘŜǊŀƭ ƎƻǾŜǊƴƳŜƴǘ ŦƻǊ ǘǊȅƛƴƎ ǘƻ άŎƛǊŎǳƳǾŜƴǘ ǘƘŜ ŎƻƴǎŜǉǳŜƴŎŜǎ ƻŦ ǘƘŜ 

Supreme Court's Eleventh Amendment decision in Seminole Tribe of Florida v. Florida, 517 U.S. 44 

όмффсύΦέ  !ƴƻǘƘŜǊ ƧǳŘƎŜ ŎƻƴŎǳǊǊŜŘ ƛƴ WƻƴŜǎΩ ŘƛǎŎǳǎǎƛƻƴ ƻŦ ƧǳǎǘƛŎƛŀōƛƭƛǘȅ ōǳǘ ǊŜŦǳǎŜŘ ǘƻ Ƨƻƛƴ ƘŜǊ ƻǇƛƴƛƻƴ ƻƴ 

the merits, instead concurring in the judgment.  The third panel member wrote a lengthy dissent, 

opining that the federal regulations were permissible, in response to the Supreme Court decision 

in Seminole Tribe. 

The district court had held that Texas had standing but the issues were not ripe for adjudication.  The 

Fifth Circǳƛǘ όǿƛǘƘ WǳŘƎŜ /ŀǊƻƭȅƴ YƛƴƎ ŎƻƴŎǳǊǊƛƴƎ ƛƴ WƻƴŜǎΩ ƻǇƛƴƛƻƴύ ƘŜƭŘ ǘƘŀǘ ¢ŜȄŀǎ ŘƛŘ ƛƴŘŜŜŘ ƘŀǾŜ 

standing and that the issues were ripe.  ¢ƘŜ ŎƻǳǊǘ ŜȄǇƭŀƛƴŜŘ ǘƘŀǘ ǘƘŜ {ŜŎǊŜǘŀǊȅΩǎ ǊŜƎǳƭŀǘƛƻƴǎ ǎǳōƧŜŎǘŜŘ 

the states to an administrative process that Texas challenged.  The court found that being subjected to 

an allegedly illegal administrative process constitutes a sufficient injury for standing purposes.  The court 

noted that if Texas did not participate in the administrative process, it risked the Secretary approving 

ǘǊƛōŀƭ ƎŀƳƛƴƎ ǇǊƻŎŜŘǳǊŜǎ ǿƛǘƘƻǳǘ ǘƘŜ ǎǘŀǘŜΩǎ ƛƴǇǳǘΦ  The court held that the state would be forced to 

participate to avoid adverse consequences, and therefore the dispute was ripe for review.  The 

justiciability section includes the troubling statement, ǳƴǎǳǇǇƻǊǘŜŘ ōȅ ŎƛǘŀǘƛƻƴΣ ǘƘŀǘ ǘƘŜ ά{ǳǇǊŜƳŜ /ƻǳǊǘ 

Ƙŀǎ ŦƻǳƴŘ ƘŀǊŘǎƘƛǇ ǘƻ ƛƴƘŜǊŜ ƛƴ ƭŜƎŀƭ ƘŀǊƳǎΣ ǎǳŎƘ ŀǎ ǘƘŜ ƘŀǊƳŦǳƭ ŎǊŜŀǘƛƻƴ ƻŦ ƭŜƎŀƭ ǊƛƎƘǘǎ ƻǊ ƻōƭƛƎŀǘƛƻƴǎΦέ    

hƴ ǘƘŜ ƳŜǊƛǘǎΣ ǘƘŜ CƛŦǘƘ /ƛǊŎǳƛǘ ŎƻƴŎƭǳŘŜŘ ǘƘŀǘ ǘƘŜ {ŜŎǊŜǘŀǊȅΩǎ ŀŘƳƛƴƛǎǘǊŀǘƛǾŜ ǇǊƻŎŜǎǎ ŎƻƴŦƭƛŎǘŜŘ with the 

ǇǊƻŎŜǎǎ ŎƻƴǘŀƛƴŜŘ ƛƴ ǘƘŜ LƴŘƛŀƴ DŀƳƛƴƎ wŜƎǳƭŀǘƻǊȅ !Ŏǘ όάLDw!έύΣ нр ¦Φ{Φ/Φ Ϡ  2701 et seq.  The statute 

provides that a court will determine whether the state has negotiated with the tribe in good faith, and if 

not the court may require the state to submit to mediation.  However, after Seminole Tribe, states can 

complete avoid any court oversight by asserting sovereign immunity.  The regulations permit the 

Secretary to determine whether the state has acted in good faith, and if not, to require mediation.   

Both Judge Jones and Judge King concluded that the regulations exceeded the congressional delegation 

of authority in the IGRA. 

Judge Jones, speaking only for herself, stated that the fact that Seminole Tribe enabled the state to 

completely avoid the remedy for the protection of the tribes contained in the IGRA did not confer any 

additional authority on the Secretary to promulgate regulations.  She stated: 

Court decisions cannot serve to dilate or contract the scope of authority delegated by Congress to an 

administrative agency because delegation is a matter of legislative intent, not judicial interpretation. 

Thus, if Congress did not originally intend to confer rulemaking authority, the Secretary cannot 

synthesize that authority from a judicial opinion. 






























































































































































































