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Good Decision On Reasonable Promptness Claims From Southern
District of New York

The federal district court for the Southern District of New York ordered officials from New York City and
New York State to improve their procedures to fix errors that led to the denial of Medicaid and Food
Stamps to battered immigrant women and their children.

The court held that the beneficiaries could enforce federal law, found that federal law had been
violated, ordered injunctive relief, and certified a class action. M.K.B. v. EgglestpR006 WL 2469155
(S.D.N.Y. Aug. 29, 2006).

The case was brought under the reasonable promptness provisions of Medicaid and Food Stamp
statutes. At the outset, the court held that these provisions are enforceable pursuant to 42 U.S.C. §
1983.

The Medicaid provision at issue in the case is 42 U.S.C. § 1396a(a)(8), the statutory requirement to

LISNY¥A GO AYRAGARIzZF & (2 | LI & | YR LIKEdGKtBBliedtHe RA OF A R
three part test established in Blessing v. Freeston&20 U.S. 329 (1997), also noting the holding

of Gonzaga Univ. v. Dp&36 U.S. 273 (2002), that federal rights, not benefits or interests, may be

enforced under § 1983. For the first prong of the Blessing test, the court held that the statute was

GLX I Ayfe RSaA3aIySR (G2 o0SySTAG LISNE2Yya fA1S GKS LX |
AYRAGARIzZE £ = NI GKSNJ GKIFIY (GKS F 33INBII théSecchdNdrotig S NI & LJ
the court ruled that the obligations imposed were neither vague nor amorphous, since the claim
OKIffSyaSR (GKS I OOdzNy O0e 2F St AIAo0AfAGE RSIOSNXAYL G
2dzZRAOA L NBE Q& O2 Y LIS (usdiatshe statutort wabldriddataryiKsBice iOcdndaiNdd thef 2

G2NR GakKhkfftdé ¢KS O2dzNI OAGSR OFasStrg FNRY (KS TA
Medicaid reasonable promptness provision is enforceable under § 1983.

The court then analyzed and found enforceable two provisions of the Food Stamp Act regarding
LINEYLIGySaad v | ®{®d/ ® 2 HAHNOSVO600 NBIldzZANBaA OGKFG
stamp applicants, and 7 U.S.C. § 2020(e)(9) requires that, in the context of expedited food stamps,

coupons be provided no later than 7 days after the application for households with incomes below a

certain level. The court held that these food stamp statute provisions met the Blessingest, repeating

the analysis utilized for the Medicaid prompt processing provision and cited cases from the fifth circuit

and the southern district of NY.

The court found that the plaintiffs were erroneously denied public assistance, Medicaid benefits, and/or
food stamps, in violation of their federal and state rights. The court further held that they were denied
adequate notice of the denial of their applications, in violation of the due process clause of the U.S.

Constitution.

The district court ordered injunctive relief against both the City and State agencies. The court noted
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that the Eleventh Amendment does not preclude suit against a city and that a municipality may be held

fAFO0fS dzyRSNJI ImMdpyo F2NI I LIR2fAOCeT Odzad2Y TN dzal 3S
court found thatthestatS RSF¥Sy RIyia oSNB GAOFNR2dzate tAlLofS T2
LX FAYUGAFTFAQ FSRSNIYf NAIKGAZ aAyOS GKS 9fS@SyGK 'Y
their official capacity for prospective injunctive relief to prevent a continuing violation of federal law.

Finally, the court ruled that all the requirements for class certification were satisfied. The court noted
that class members shared common issues of law and fact. All class members alleged that defendants
erroneously and systemically failed to provide public benefits to members of the class as a result of
flaws in computer systems, erroneous policy bulletins and directives, and inadequate training. The court
found that there were common questions of law, even though each member of the class was denied
benefits for slightly different reasons and under slightly different circumstances.
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Ninth Circuit Case on Fourteenth Amendment

The Ninth Circuit upheld the constitutionality of the application of the Religious Land Use and
Institutionalized Persons Act (RLUIPA) to the denial of a land use permit.

A non-profit Sikh organization was denied a building permit for a temple after a hearing in which

neighbors complained about effects upon the agricultural uses of surrounding land, traffic, and property

Gt dzSad ¢KS RAAGNAOG O2dzNI KIFIR KSfR (KFG GKS RSyA
exercise, as protected by RLUIPA. The court of appeals affirmed and held that the federal law was a valid
SESNODAA&S 27F ilnaeytBNdiréeénd AntelddesthdEthe Constitution. Guru Nanak Sikh

Society of Yuba City v. County of Sutteé F.2d 978 (9th Cir. Aug. 1, 2006).

The case is significant not only because it is a positive decision upholding congressional legislative power
but also because of the history of the interplay between Congress and the Supreme Court in this area.

In Employment Div., Dept. of Human Resources of Oregon v.&mith YA § K¢ 00X ndpn | &{ @
employees were fired and denied unemploymentcompey & G A2y F2NJ 46 KS ayYArAaoldz2yR
use of peyote in a ceremony of a Native American Church. The Supreme Court held in Smith that the

Free Exercise Clause of the First Amendment does not inhibit a state from enforcement of valid laws of

general application that incidentally burden religious conduct. Justice Scalia wrote the majority opinion.

WdzA GAOS hQ/ 2yy2N) O2y OdzNNBR® WdzaAaGAOSa .t 01 YdzyZ . N

In direct response to Smith, Congress enacted the Religious Freedom and Restoration Act (RFRA), which

LINE KAOGAGSR JI20SNYYSylia FNRY adoadlyidAiAlrtfte odaNRSYA
resulted from a rule of general applicability unless there was a compelling governmental interest and

the government utilized the least restrictive means of furthering that compelling governmental interest.

Yet, the Supreme Court held that RFRA was unconstitutional. In City of Boerne v. Floreg®1 U.S. 507,

533 (1997), the Supreme Court held that RFRA was an unconstitutional exercise of congressional power

pursuant to Section Five of the Fourteenth Amendment because of a lack of proportionality or

congruence between the means adopted and the legitimate end to be achieved. Justice Kennedy wrote

the majority opinion. Justices StevensanR  { OF f Al O2 Yy OdzZNNBR® WdzA G A OS hQ/ 2y
dissented.

Then in direct response to City of BoerngCongress enacted RLUIPA, which narrowed the applicability of

the law to regulations regarding land use and prison conditions. The Supreme Court unanimously held

inCutterv. Wilkkinsoh pnn ! ®{ ® 1tandg O0HAApOEZ AY | RSOA&AAZ2Y &N/
applicability to prison conditions was within the proper bounds of congressional power. The Supreme

Court held that RLUIPA did not exceed the limits of permissible government accommodation of religious

practices. The Court gave great weight to congressional hearings regarding barriers to inmates practicing

their religion.

The Ninth Circuit similarly held in Guru Nanak that the provisions of RLUIPA regarding land use were
gt ARt e SylFOGSR LlzNRARdzZ yi G2 /2y3aNBIaQ SyF2NDOSYSyi
'YSYRYSyld ¢KS O2dz2NII y2iSR GKIFG Ay YyAYyS KSFENARy3Ia:z
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statistical and anecdotal data demonstrating that governmental entities nationwide purposefully

exclude unwanted religious groups by denying them use permits through discretionary and subjective

a0l yRIFINRa FyR LINRPOSaaSaové ¢KS 02dz2NI KSER GKFG wl!
ffSS SESNOAAS @GrztliGAz2ya 06S0FdzaS Al GFNBSGa 2yfeé NX
The judges on the Ninth Circuit panel were D.W. Nelson (Carter), Rawlinson (Clinton), and Bea (Reagan).
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Hawaii District Court 1983 Decision

The district court of Hawaii held that Gonzaga University v. Doe, 536 U.S. 273 (2002), overruled Ninth
Circuit precedent, so that § 1983 is no longer available to enforce the Admission Act, the federal statute
whereby Hawaii became a state in the United States.

The district court of Hawaii, Judge Mollway (a Clinton appointee), held that Gonzaga University v. Doe,

536 U.S. 273 (2002), overruled Ninth Circuit precedent, so that § 1983 is no longer available to enforce

the Admission Act, the federal statute whereby Hawaii became a state in the United States. Day v.

Apoliona, 2006 WL 2338212 (D. Haw. Aug. 10, 2006). The Admission Act established a public trust to be

used for the betterment of native Hawaiians. The plaintiffs challenged the use of public trust funds by

GKS hFFAOS 2F 1 FglFLAALY ' FFFANRZ FffS3IAy3a FdzyRa T2
0f22R ljdz yidzyoé

¢tKS RAAGNAROG O2dzNI F20dzaSR 2y GKS F22ft2¢Aay3 aidlas
personal rights exist in the § 1983 context should therefore not differ from its role in discerning whether
LISNE2Y T NRARIKGaA SEAA Ay GKS AYLX ASR NAIKG 2F F O
interpreted Gonzaga as holding that there can be no enforceable rights under 1983 if there is no implied

private right of action.

In Keaukaha-Panaewa Community Assn. v. Hawaiian Homes Commission, 588 F.2d 1216 (9th Cir. 1978)
(Keaukaha 1), the Ninth Circuit had held that there was no private right of action under the Admission
Act. Nevertheless, subsequent decisions held that there was a statutory right enforceable under § 1983.
Keaukaha-Panaewa Community Assn. v. Hawaiian Homes Commission, 739 F.2d 1467 (9th Cir.
1984)(Keaukaha I1); Price v. Akaka, 3 F.3d 1220 (9th Cir. 1993). Indeed in Keaukaha I, the Ninth Circuit
explicitly held that the absence of a private right of action did not preclude the finding of a right to
enforce pursuant to § 1983.

However, in Day, the district court stated that Gongaza forced a change:

¢ KS b A Y 8déncldsidanihRedikaha, 588 F.2d at 1223-35, that neither the text nor the
legislative history of the Admission Act indicates any congressional intent to create a private
right of action requires the conclusion here that the Admission Act confers no individual rights
enforceable under § 1983.

The district court acknowledged that it was disregarding prior Ninth Circuit caselaw, but claimed that
this was mandated by the US Supreme Court, a higher authority, in Gonzaga. The district court held that
the Admission Act failed the first prong of Blessing v. Freestone, 520 U.S. 329 (1997) (Congress must
have intended that the provision in question benefit the plaintiff), based on the lack of a private right of
action.
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Good 6th Cir. Title IX Case

The Sixth Circuit held that Title IX does not preclude relief for constitutional claims under § 1983.

I 2YYdzyAGASE F2NJ 9ljdzAide @d aAOKAIlLY | AIK { OK22f L
2006). The case was brought by parents and high school athletes contending that the Michigan High

{OK22f 1 G0KftSGAO ! 2a20A1GA2y Qa8 aAO0OKSRdzZ Ay3d 27F aLl NI
basis of gender.

The case previously had been appealed all the way to the US Supreme Court, which vacated the earlier
decision for reconsideration in light of Rancho Palos Verdes v. Abrams, 544 U.S. 113 (2005). The Rancho
suit sought damages under § 1983 for violations of the Telecommunications Act, and the Supreme Court
held that relief under § 1983 was precluded, based on the remedies provided in the
Telecommunications Act.

On remand in Communities for Equity, Sixth Circuit judges Cole and Gilman, both of whom are Clinton
appointees, ruled that the Rancho case did not warrant any change in the earlier decision permitting
constitutional claims to proceed under § 1983. Judge Kennedy, who is a Carter appointee, dissented,
and stated that Title IX supplants gender-based equal protection claims under § 1983.

The majority decision in Communities for Equity relies heavily on an earlier Sixth Circuit decision, Lillard
v. Shelby County Bd. of Ed., 76 F.3d 716 (6th Cir. 1996). Lillard held that Title IX contains no
comprehensive enforcement scheme and the remedies afforded in Title IX are insufficient to preclude
the pursuit of a remedy under § 1983 for constitutional violations. In Communities for Equity, the Sixth
Circuit interpreted the Rancho case as being limited to plaintiffs who attempted to recover only for
violations of federal statutory law (as opposed to constitutional law) through the enforcement
mechanism of § 1983, when the statute provided a comprehensive enforcement scheme. The Sixth
Circuit held that Rancho did not in any way overrule or invalidate Lillard, and therefore, the court
continued to abide by its earlierdecision Ay [ Af f I NR® ¢ KS O2dzNI 2F | LILISIH  a
intend for the termination of federal funds ¢ the only remedy explicitly authorized by Title IX ¢ to serve
Fa I O2YLINBKSyargdsS 2N SEOf dzaA @3S NBYSRe vé

The Sixth Circuit notes there is a split among courts of appeals on this issue. The Eighth and Tenth
Circuits, now joined by the Sixth, have held that Title IX is not comprehensive enough to be exclusive of
relief under § 1983. Crawford v. Davis, 109 F.3d 1281 (8th Cir. 1997); Seamons v. Snow, 84 F.3d 1226
(10th Cir. 1996). However, the Second, Third, and Seventh Circuits have reached the opposite
conclusion, holding that Title IX precludes access to § 1983 for constitutional claims. Bruneau v. South
Kortright Cent. Sch. Dist., 163 F.3d 749 (2d Cir. 1998); Waid v. Merrill Area Pub. Sch., 91 F.3d 857 (7th
Cir. 1996); Pfeiffer v. Marion Ctr. Area Sch. Dist., 917 F.2d 779 (3d Cir. 1990).

On the merits, the Sixth Circuit held that the Athletic Associationhadvi2 f  § SR G KS 3IANI 4Q N
Sl dzl f LINEGSOGA2Y OfldzaS:E ¢AGES L-3X FYR aAOKAIlIyYyQa
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Bad 8th Cir. Class Cert/11 Am. case

Although the plaintiffs sought only declaratory and injunctive relief, the Eighth Circuit reversed class

certification based, in part, on concerns about sovereign immunity under the Eleventh Amendment in a

OFrasS I3alrAyald 2FFAOAILIfA Ay OKIFNHS 27 Siebnpikknd { I Qa K
and former female patients allege rape and sexual abuse at these institutions, in violation of their rights

under the First, Fourth, Fifth, Ninth and Fourteenth Amendments of the Constitution, Title Il of the

Americans with Disabilities Act, and Section 504 of the Rehabilitation Act. Plaintiffs allege that state

officers, in their official capacities, failed to protect female patients from sexual and physical assaults by

male patients and staff and failed to adequately treat their mental illnesses and developmental

disabilities. However, the court of appeals held that adjudication of the claims of former residents could

GA2f 1 GS GKS adlFiSQa 9ftS@SyitK ! YSYRYSyYy:G AYYdzyAride ¥
abused its discretion in certifying a class that included former residents. Elizabeth M. viMontenez 2006

WL 2346469 (8th Cir. Aug. 15, 2006). The judges on the Eighth Circuit panel are Loken (Bush |), Bouman

(Reagan), and Smith (Bush Il).

A number of the plaintiffs in Elizabeth Mhad also participated as plaintiffs in earlier litigation alleging
sexual abuse at one of the Nebraska mental health facilities. Caroline C. v. Johnsdr’4 F.R.D. 452 (D.
Neb. 1996). Following class certification, the Caroline Ccase settled, mandating appropriate mental
health treatment for class members. The consent decree in Caroline Cexpired by its terms at the end
of 2000.

The Eighth Circuit acknowledged that former patients could be recommitted to one of the facilities, but

concluded that their claims were moot. The court of appeals rejected the plaini A F T3 Q O2y UGSy GAz2y
they should be permitted to represent the class because their claims are capable of repetition, yet

evading review. Instead, the court found thatlong-0 SNl NBaA RSy (ia 62dzZ R ao6SddGSN]
present and future residents.€

The court of appeals stated, without citation or elaboration, that adjudication of the claims of former

LI GASYyda aF2NJF RSOfIFNF(d2NE 2dzRIYSY(d GKFG LINR2N |
claims for injunctive relief but threatensto @A 2 € 1S GKS {dFdSQa 9t SPSyiGK ! YS
RI Yl 3Sa Thdfourtkt¥tad éhat a claim under the constitution for non-custodial mental health
GNBFGYSyYy G @A aThekdud diticided thedodnplantifsr fiking to specify the statutory basis

of a post-discharge claim in the ADA or Rehabilitation Act. The Eighth Circuit concluded that the

AyOfdzaAzy 2F 020K LINBaSyd FyR F2N¥YSNI NBaARSyida Ay

Caroline C., the named plaintiff in the earlier litigation, was one of two named plaintiffs in Elizabeth M

who currently reside at a state mental health facility. Of those two, only Caroline C. alleged that she had

been sexually assaulted, and this assault was from another resident. The court of appeals held that the

case required an individualized inquiry as to whether an employee of the facility violated her substantive

due process right tosafety. ¢ KS O2dzNIi aGF GSRY da¢KS LINBaASYyOS 2F | C
establish typicality when proof of a violatioy’ NXB1j dzZA NS & Ay RAGARdzr £t AT SR Ayl dzA N
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The court held that since there were no named plaintiffs who were current residents of the other two
facilities who alleged abuse, patients at the other two facilities could not be included in the class.
Similarly, the court noted that there were no named plaintiffs who were current residents who alleged
abuse by staff, and stated that claims of abuse by residents are not typical of claims of abuse by staff.

¢CKS 9AIKUK /ANDdIAG adl G6R2VKeE GKS RABRaANOTSDE 8N
efficiency and economy underlying class actions nor pays sufficient heed to the federalism and
ASLI N GAZ2Y 2F LI2GSNB LINAYOALX Sa¢ Sadrof AaKSR Ay {

The court completed vacated the class action certification, though it did suggest that Caroline C. could
continue her case to improve conditions at the facility in which she resides.
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Ohio District Court Dismisses Rehab Act Complaint

In a case concerning payment of college tuition as part of vocational rehabilitation services for people
with disabilities, an Ohio federal district court dismissed without prejudice a complaint seeking to
enforce Title | of the Rehabilitation Act. The court held that the complaint failed to state a claim upon
which relief can be granted. Jackie S. v. Connelly, 2006 WL 2033700 (S.D. Ohio 2006).

The Ohio Rehabilitation Services Commission promulgated an administrative rule limiting the amount of
financial assistance the state would provide to disabled individuals seeking a post-secondary education.
In a class action suit, eligible students alleged that the administrative rule is contrary to Title | of the
Rehabilitation Act and its regulations.

The district court held that the state did not have sovereign immunity from suit under the Eleventh
Amendment and that Ex parte Young is applicable to enforcement of the Rehabilitation Act. The court
also ruled that there was no need for all of the named plaintiffs to exhaust administrative remedies,
because such exhaustion would be futile.

However, the court held that there is neither an express nor an implied private right of action in either

the Rehabilitation Act or the implementing regulations for plaintiffs seeking relief for systemic violations

2T GKS 1 O ¢ KS o@thaddr reat fitte (loSth RehaKilitation dcyt@ cre@e an

SELINB&aa Ol dzas 27 | OlAz2ydég ¢KS O2dz2NII y2GSR GKFEG Ay
after a final hearing decision. 29 U.S.C. § 722 (c)(5)(J).

Finding that the Rehabilitation Act did not confer a right of action, the court then looked to see whether

Section 1983 would provide a basis for suit. Plaintiffs alleged a violation of the due process clause of the

14th Amendment, enforceable pursuant to 42 U.S.C.§1983.(The KSF RAyYy 3 2F GKS O2 dz2NIi Qa
1983 states that plaintiffs alleged federal law violations enforceable through 1983, but the body of the

discussion on 1983 does not address federal law violations.) The court noted that while the due process

claimhado SSy Of F NAFASR Ay (GKS ONARSTFAYy3a 2y (GKS Y20GA2Y
GKFG GKS 02ttS3S UNIAYAY3I NHzZ S A& WIENDAGNI NBEOPQE ¢
FOUA2Y @ & &l NDBA G NI bdain upsrwhich keljeticolzi@ Fe gravfedS Bhdicouit 2 a G G S
dismissed this claim without prejudice and gave the plaintiffs 20 days to amend their complaint to

correct this deficiency.

Plaintiffs further alleged that state law conflicted with federal law and was therefore preempted

LJzNE dz vy G2 GKS {dzZLINBYIl 08 /fldzasS 2F GKS /2y aidaAddz
assertion that the state rule is preempted was too vague to state a claim upon which relief could be

granted. The court gave the plaintiffs twenty days to amend this claim as well.
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Good 5th Cir. Consent Decree Decision

The Court of Appeals for the Fifth Circuit issued another decision yesterday in a Texas Medicaid case

regarding whether a consent decree is enforceable in federal court. Frazar v. Ladd, 2006 WL 106 (5th Cir.

2006). The case concerns a detailed consent decree regarding the Early and Periodic Screening,
5AFAYy28A4X YR ¢NBFGYSYld 69t {5¢0 LINPINIY FT2NJ OKAf
decision upholds the enforceability of the consent decree.

In its first decision in this case, the Fifth Circuit refused to enforce the consent decree. It ruled that the
atrisSqQa gAaz2tridAaz2ya 2F GKS O2yaSyd RSONBS RAR y2i
1983 and that the state did not unequivocally waiver its Eleventh Amendment immunity with respect to
enforcement of a consent decree. Frazar v. Gilbert, 300 F.3d 530 (5th Cir. 2002).

That decision was unanimously reversed by the Supreme Court. Frew v. Hawkins, 540 U.S. 431 (2004).
The Court stated: "Federal courts are not reduced to approving consent decrees and hoping for
compliance. Once entered, a consent decree may be enforced."

However, the state of Texas, in its recent appeal, latched on to another statement by the Supreme
Court:

"[P]rinciples of federalism require that state officials with front-line responsibility for

administering the program be given latitude and substantial discretion. The federal court must

exercise its equitable powers to ensure that when the objects of the decree have been attained,
NBalLl2yaAroAfAde F2NJ RAAOKIFNHBHAYy3 (GKS {GraSqQa 2of
officials."

In its latest appeal, the state argued that in Frew, the Supreme Court changed the standards regarding
modification of a consent decree to place more weight upon "democratic accountability and federalism
concerns." The state argued that they were complying with EPSDT law and therefore the consent decree
should be terminated.

The FifthCINOdzA § a0 NRy3If & RA&AFIANBSR ¢gAGK GKS aidl dSQa Lk
with the terms of the consent decree, which are more detailed than the federal statute. The court noted

that the consent decree "speaks to the broader goalsofenK I Y OAy 3 NBOALIASY(G1aQ | 00Sa.
improving the use of health care services by EPSDT recipients.” Since the state had not complied with

GKS O2yaSyi RSONBSQa NBIldZANBYSyidia F¥2N YSRAOIE OKS
management, the Fifth Circuit refused to terminate the decree.

©National Senior Citizens Law Center Court Decisions from 2006 | 11



Sixth Circuit Rules on ADA Title 1l

This article was written by Jennifer Mathis, Senior Staff Attorney with the Bazelon Center for Mental

Health.

A recent Sixth Circuit decision concluded that Congressdidn2 & @I f ARf & | 6NR3IAFGS

immunity for an ADA Title Il claim brought by a woman who used a wheelchair and was sentenced to an
inaccessible drug and alcohol treatment program. Haas v. Quest Recovery Services, Inc., 2006 WL
773615 (6th Cir. Mar. 27, 2006). Rachel Haas was charged with driving under the influence of alcohol

after she was involved in a car accident in which she was severely injured. C2f f 26 Ay 3 (KS

leg was amputated above the knee, a metal rod was placed in her arm, and she began using a
wheelchair. After pleading guilty to the criminal charge, she was sentenced by a municipal court judge
to 36 days of house arrest and participation in two driver intervention programs at Quest Recovery
Services. At Quest, Haas was required to crawl up six flights of stairs because there was no elevator.
The program also served her meals in the basement, forcing her to crawl up and down the stairs several
times a day. She eventually fell down three flights of stairs and displaced the rod in her arm. Haas

dzf GAYIGSt& FIAESR G(KS LINRPINIY 680FHdasS 2F KSNI adzyk

Haas sued Quest and the state of Ohio in federal court, bringing claims under the ADA and Section 504,
and additional state law claims against Quest. She sought $6 million in damages. The district court
dismissed the ADA claim against Ohio on Eleventh Amendment grounds but found that Ohio had waived
immunity for purposes of the 504 claim. Haas voluntarily dismissed all claims against Quest and settled
her 504 claim against the state. She appealed the denial of her ADA claim against Ohio. The Sixth
Circuit affirmed the ruling that Congress had not validly abrogated Eleventh Amendment immunity for

I I aQ ! Strelie@dn priarXirduit precedent (Popovich v. Cuyahoga County Court of Common
Pleas, 276 F.3d 808 (6th Cir. 2002) (en banc)) to conclude that Congress could abrogate sovereign
immunity for ADA claims that are due process type claims, but not equal protection type claims.
tfFAYGATFTFA FNHAZSR (KFG GKS {dzZLINBYS [/ 2dz2NIQa
based on equal protection principles. The court distinguished Hibbs on the ground that it involved

[ 2y ANBaAEAQa NBAELRYaS rintindtior; wh&ehadightanhidscrufiny wasdappyfeR, S NJ R A

whereas disability-based equal protection claims receive only rational basis scrutiny. The court also

NEFdzaSR (2 OKFNIOGSNATS 1+H1FaQ OflFAYa Fa élpiGKA

abrogated sovereign immunity under the ADA, per Tennessee v. Lane (the court considered the ADA

Ot FAY F3AFLAyald hKA2 (2 AyOfdzRS 2yfé& hKA2Qa NRf
to Quest; it concluded that Ohio could notbeliad £ S F2NJ G KS Ydzy AOA LI £ O2dzNI Q&

to an inaccessible program because judicial immunity applied).

tfFAYGATTAQ RSOAAA2Y (G2 FLILISHE GKS 151 Bofht A Y

claims were based on the same conduct and the ADA would not provide additional relief beyond what
504 would provide. In fact plaintiffs had a much clearer claim for damages under 504 given the law on
waiver of immunity. This case points to the need for caution in bringing ADA claims against a state
entity when parallel 504 claims exist. In most circumstances, an ADA Title Il claim against a state will not
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provide any more relief than a 504 claim, and carries significant risks. Those risks should also be
weighed carefully, of course, in deciding whether to appeal an unfavorable decision.

Ly Ftye S@Syidz G(KS {AEGK /ANDdAGQE | LIWNRFOK 2F OF
based on equal protection principles seems inconsistent with Lane. First, this approach ignores that
heightened scrutiny is applied to equal protection claims involving fundamental rights (and many ADA
Title Il claims involve fundamental rights, although the ADA claim in this case -- as limited by the court to
hKA2Qa Rdzié | & I tthiefacyitRdit2eMaR to firiRate Snyitée st Zeceskitfle|-- may not
implicate a fundamental right). Moreover, the Supreme Court in Lane considered a variety of
constitutional violations, including rational basis equal protection claims in areas such as zoning and
education, in concluding that Congress acted based on a sufficient record of disability-based
discrimination. While it may be difficult to establish that Congress abrogated immunity under the ADA
in non-fundamental rights areas, Lane suggests that the Sixth Circuit is incorrect in bypassing the
congruence and proportionality analysis and categorically determining that no abrogation is possible for
any ADA claims based on equal protection principles.

Notably, a number of courts have concluded, using the congruence and proportionality analysis in the

wake of Lane, that Congress did validly abrogate immunity even for ADA Title Il claims that do not

implicate fundamental rights. See, e.g., Constantine v. Board of Rectors of George Mason University,

411 F.3d 474 (4th Cir. 2005); Association for Disabled Americans, Inc. v. Florida International University,

405 F.3d 954 (11th Cir. 2005) (both involving accommodations in higher education). [ I Y S Q& I LILX A OF
of the congruence and proportionality test is sufficiently flexible that reasonable arguments may be

made to support abrogation of immunity for at least some ADA claims that do not implicate

fundamental rights (though caution should be exercised in raising ADA Title Il claims against states in

these areas).

The decision was not recommended for publication.
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Supreme Court Preempts State Laws that Impose Medicaid Liens on
Beneficiary Settlement Proceeds Greater than Proportion Attributable to
Health Care Costs

The U.S. Supreme Court has ruledthatl a SRAOF AR LINRPANI YQa fASYy |3l Ayad
fAYAGSR o6& FTSRSNIf flg G2 GKS FY2dzyld 2F (GKS asdat
costs. ! NJ Fyala 5SLIQG 2F | S| {106f.Ctal752 (2206). Vhe hadsidddsa @ b | Kf ¢
decision is noteworthy not only because it resolved a heretofore contentious issue on terms favorable to

beneificiary interests. In addition, the Court (with no reference to the issue) applied the doctrine of

preemption pursuant to the Supremacy Clause of the Constitution to enforce the Medicaid statute and

invalidate an inconsistent state law. The Court also rejected the federal agency's contrary interpretation

of the Medicaid statute, with only a cursory reference to the need for deference.

Folf 26 Ay3 aad ! KEO2NYQa ASNAR2dza Ay2dzaNBE Ay +y Fdziz2zyY2
approximately $215,000 for medical care providedtoher. ad ® ! Kf 6 2 Ny Qa Ol &S | Al Ay &
settled for $550,000, even though Ms. Ahlborn and the Medicaid program subsequently stipulated that

her claim had been worth approximately $3 million.

The Medicaid program assessed a lien for the entire $215,000, and Ms. Ahlborn challenged this lien in

federalcourt. { KS £ f SASR GKI G GKS a SdrvsktemdnBRholldNhBebdch YQa Of |
reduced proportionally based on the extent that the settlement amount was short of the stipulated

value of her claim. Specifically, the claim was alleged to be reduced appropriately from $215,000 to

approximately $35,000, because the total recovery had been reduced from its value of $3 million to the

settlement of $550,000.

The Supreme Court invalidated an Arkansas law that had authorized the Medicaid program to seek
repayment against an entire settlement or judgment, regardless to what extent such settlement or
judgment was based upon health care expenses. In doing so, the Supreme Court affirmed the Eighth
Circuit.

The Court found that at most a Medicaid program was requiredby federal law to collect against the

portion of a settlement attributable to payments for health care. Furthermore, federal law did

not allow a Medicaid program to go further. Federal law generally does not allow a Medicaid program

G2 LXIFOS | € ASyYy I 3lTheYdurtinfdrredNdexodptich -Soyt on & limitdll 2 LIS NI &
exception -- based on the requirement that a Medicaid applicant assign to the Medicaid program her

right to collect against a tortfeasor for any health care expenses that had been paid by the Medicaid

program. According to the Court, this assignment is, as relevant here, the extent of a Medicaid

LINE INF YQa NAIKG G2 NBAYOdzZNBASYSyilo

¢KS aidlFldisS KIR OftFAYSR GKFd GKS RAAaLMzISR Y2ySe g4l &
anti-lien statute, but the Court disagreed. Assessment of a lien was nonsensical if it were assumed that
the property already belonged to the state.
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The Medicaid program had asked for an exception to the anti-lien rule in cases in which the Medicaid
recipient had not cooperated, but again the Court disagreed. The statutory duty to cooperate applies
only in proceedings initiated by the state to recover from third parties. In any case, the state had
produced no evidence that Ms. Ahlborn had failed to cooperate with the Medicaid program.

The state also urged an exception to prevent manipulation, arguing that plaintiffs might structure
settlements and verdicts to minimize the recognition of health care expenses. The Court noted that this

AdadzS 41 a y20 LINBaSy(diSR @Becaseth® pattiés had i€ anthe LISOA FA O

portion of the settlement procedures to be designated for Medicaid-funded health care costs -- and
F2dzy R ISYySNIrtfe GKFG LINBoOofSya O2dZ R 0SS | @92AR

R
anallocationorz A F ySOS&aal NBEX o0& adzoYAludAy3a GKS YIFGdGdSN

S
S
Neither the Court nor any party appears to have questioned the authority of the federal courts to

entertain the suit. All treated the issue as whether in fact the Arkansas statute was consistent or

inconsistent with relevant provisions of the Medicaid Act. This is thus the second occasion in three

years in which the Court has implicitly accepted the point that the Medicaid Act may be enforced against
states via preemption; the other occasion was Pharmaceutical Research & Manufacturers v. Wdl2h

S. Ct. 1855 (2003) ¢ though in that case, unlike Ahlborn the Court declined to preempt the state law in
question.

The Court also rejected two decisions by the Departmental Appeals Board of the Department of Health
and Human Services (HHS) that supported Arkansas' construction of the Medicaid Act. The Court found
that those cases "address a different question from the one posed here, make no mention of the anti-
lien provision, and, in any event, rest on a questionable construction of the federal third-party liability
provision." The Court "recognize[d] that Congress has delegated 'broad regulatory authority to the
Secretary [of HHS] in the Medicaid area, ... and that agency adjudications typically warrant deference.""
But -- without claiming that the Medicaid Act is unambiguous -- "the Board's reasoning coupled internal
inconsistency with a conscious disregard for the statutory text" and therefore was not controlling.

Thus, this new decision will lend support to the claim that preemption is available to enforce the
Medicaid Act against inconsistent state actions, without regard to whether the challenged action may be
challenged under 42 U.S.C. §1983, and even in the face of a contrary interpretation of the Act by HHS.
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Supreme Court Upholds ADA Damages Against States For Constitutional
Violations In Prisons

The Supreme Court, in a short unanimous opinion by Justice Scalia, has held that state prisons may be
sued for damages under Title Il of the Americans with Disabilities Act on claims that also violate the
Constitution. United States v. Georgillo. 04-1203, --- S.Ct. ----, 2006 WL 43973 (Jan. 10, 2006). The
Court did not reach the issue whether Congress had also validly abrogated state sovereign immunity for
purely statutory violations of the ADA, remanding those for further development below. The decision
gives individuals with disabilities and others a new remedy against states for constitutional violations
even beyond state prisons.

JusticeSOF f Ak gNRGSSE a2KAES GKS aSYoSNm 2F GKAA [/ 2dzNI
WILINB LIKEef I OGAOQ SyT2NDOSYSyld LI26SNB dzy RSNJ 2p 2F (KS
AN yGa /2y3aNBaa (GKS L2 6 SN (2dméSycreinglprbatededédissS LINE G A
F3rAyad GKS {dradSa F2NJ I Oldzt @Az2flGAz2ya 2F GKz2aS$s
liable for damages for constitutional violations absent a violation of a statute, like the ADA, that gives

plaintiffs a right of action against states. Notably, the Court did not require Congress to show a history

and pattern of past state constitutional violations before authorizing a remedy for constitutional

GA2T L GA2Yyad ¢KS [/ 2dzNI Qae pdziids §f dzd E@&rdh-Clrcuitithbt kA dileI S NB 2 S
Il as a whole was invalid in damage actions against state prisons because the statute applied far beyond

conduct so extreme that it constituted cruel and unusual punishment.

¢tKS 2LIAYAZ2Y fA1Ste ONBIGSE +y SEOSWLIAzY F2N O2yal
states may not be sued for damages under the employment discrimination provisions of Title | of the

ADA or the Age Discrimination in Employment Act. Yet that may be cold comfort, as the Court has

interpreted the Equal Protection Clause to give little protection to claims of age or disability

discrimination (and one hopes states will not violate other constitutional provisions, e.g., inflictint cruel

and unusual punishments, in dealing with their employees).

Ly GKS DS2NHAIF OFaSsz LIXIFTAYOGAFF D22RYIyQa OtlFAYa ¢
that Goodman stated violations of both the ADA and the Eighth Amendment in claiming that he was

confined in a cell so small that he could not move his wheelchair, could not get to the toilet, was forced

to sit in his bodily waste for hours at a time, and broke bones trying to get to the toilet or bed without

assistance. But he also challenged the temperature and lighting in his cell and claimed that he was

unlawfully segregated in a medical prison due to his disability, among other claims.

The Supreme Court reversed the Eleventh Circuit with respect to the constitutional claims, but

remanded for the lower courts to analyze thenon-O2 Yy & G A G dzii A 2 Y I tby-Off H AW &0 lG2NE &
RSGSNNY¥AYS G6KSGKSNI 6/ 2yaINBA&aQAa LIzZNLI2 NI SR FoNR3IFGAZ
Ad YSOSNIKSt Saa OFtAR®DE Wdza (icte@ SoncidrkndeStiedmgFhat the 2 A Y S R

/ 2dzNIQa RSOAaA2Yy FLIWXASR G2 GKS FdzZf NIy3aS 2F 02y
Eighth Amendment.
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Good Holding, Bad Dicta in District Court Case

Disabled adults sought to obtain additional services under a Medicaid Home and Community-Based
Services waiver program.

In a case involving disabled adults seeking to obtain additional services, i.e. Community Integrated Living
Arrangement services, under a Medicaid Home and Community-Based Services waiver program, the
United States District Court for the Northern District of lllinois ruled in favor of the plaintiffs on the
enforceability of the Medicaid provision but ultimately dismissed the claim on the merits. Bertrand v.
Maram, 2006 WL 2735494 (Sept. 25, 2006). The decision is noteworthy, because while it follows
precedent regarding the enforceability of the Medicaid statute, it sets forth a rationale for overturning
this precedent. The judge is Virginia Kendall, who was appointed by President Bush (ll), following the
recommendations of Senators Obama and Durbin. Her previous experience had been as a federal
prosecutor. Seehttp://durbin.senate.gov/record.cfm?id=246783.

Plaintiffs sought to enforce 42 U.S.C. § 1396a(a)(8), which provides that medical assistance be

GFAdINYyAEAKSR 6A0GK NBFazylofS miNBovtdoted hatthe Cdutofl f £ St A 3
Appeals for the Seventh Circuit held that this provision is enforceable through 42 U.S.C. § 1983

in Bruggerman ex rel Bruggerman v. Blagojeyd@d F.3d 906, 910 (7th Cir. 2003). The district court

gra ONRGAOIFE 2F (GKS {SOSY(K [/ ANWYdzK @ AaREAMIENSE I OKA y 3

The district court noted that, in the absence of Seventh Circuit precedent, it would have found that

1396a(a)(8) does not create a right that could be enforced through § 1983. The district court viewed

1396a as having an aggregate focus, because it indicated that the state must furnish medical assistance

instead of the individual shall receive medical assistance. ¢ KA a4 FAYRAY 3 A3Iy2NBa (GKS ¢
1320a-2. In the Suter fix, Congress explicitly stated that a provision shall not be deemed unenforceable

based on the fact that its requirements are phrased in terms of a state plan. The district court went on

to state that the fact that the Secretary of Health and Human Services could suspend payments if the

state failed to substantialf @ O2 YL} & ¢gAGK AGa 20fA3IlGA2yar GAYLX AS
LINR @1 S N Bkebch tRistondudoin, kh afudt fooked at 42 U.S.C. § 1396¢, which was not a

basis for suit in the case. The court did not address the fact that a cutoff of funds by HHS would provide

no remedy for beneficiaries.

CAylLftexr GKS O2daNI y20SR GKIFG 0SYSTAOAINARASE KIFR |
availability of the administrative remedy is evidence that Congress did not intend to create a right
SYy¥F2NDSIo0ftS Ay TSR Shhdistrict ORtdiditwodnprente KdurBrases, JMyightdy £

Roanoke Redevelopment and Housing Adith US 418, 432 (1987) and Wilder v. Virginia Hospital

I @ a496y0.S. 498 522-23 (1990), which held precisely to the contrary. Indeed, the Supreme Court

statedinWrightY 4G KS SEA&GSYyOS 2F | adGFGS I RYAYAAGNT GADS
2 ™ ¥inulablg, in Wilder, the Supreme Court stated in regard to the Medicaid appeal (N2 OS &3 &Y & ¢ KA 2
administrative scheme cannot be considered sufficiently comprehensive to demonstrate a congressional

AyiSyid G2 6A0GKRNI G GKS LINAGIFGS NBYSRE 2F 2 mMpyo dé

©National Senior Citizens Law Center Court Decisions from 2006 | 17


http://durbin.senate.gov/record.cfm?id=246783

Despite this dicta clearly aimed at encouraging other courts to reverse decades of case law permitting
enforcement of the Medicaid statute under § 1983, the court followed Bruggermarend held that
section 1396a(a)(8) created a right enforceable under § 1983 to medical assistance with reasonable
promptness to all eligible individuals.

On the merits, the State argued that even if the Medicaid reasonable promptness provision is
enforceable, the plaintiffs are entitled to no specific services, because the beneficiaries were receiving
Medicaid pursuant to a waiver. The court rejected this argument, quoting several cases holding that the
reasonable promptness requirement applies to waiver services.

| 26 SOSNE (GKS O2dz2NIi dzZLIKSEf R GKS aidliSQa RSyAlLf 27F [/
the plaintiffs, because the waiver explicitly noted that those services would be restricted by Priority

Population Criteria. The court explained that the federal government, the Center for Medicare and

Medicaid Services, had approved the use of Priority Population Criteria as an appropriate assessment

criteNRA I F2NJ RSO SNYAYAYKES | 92 deNVIR ATDARGR DMl iy SISR{PQE RS OA
substantial deference.
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private economic development, ruling that courts must defer to legislatures about whether a taking is

F2NJ I aLJzof A0 dzaSé GAGKAY KeloS. CgSINgWLSHM20B-108,KS CA F i
--S.Ct. ---, 2005 WL 1469529 (June 23, 2005). The 5-4 decision was written by Justice Stevens and joined
by the other three liberals and Justice Kennedy. Wdza G A OS h Q/ 2y y2NJ gNRGS || RA&AA!

Chief Justice Rehnquist and Justices Scalia and Thomas. Justice Thomas also wrote his own dissent.

The case is the second big defeat this Term for heightened protection of property rights. Unlike the
commercial rent control case last month, however, in this case the property rights that lost out were
largely those of low-income, heavily minority residents, whose homes or neighborhoods are deemed
expendable for large private developments.

The decision caps a Term in which the Court has repeatedly endorsed deference to legislatures. Yet the
fact that the decision was 5-4 with the conservatives in dissent shows that the battle for stricter controls
on the authority of both state and federal legislatures may not be over if the composition of the Court
changes.

Majority Opinion

b2yS 2F G(KS 2dzAiA0Sa RAGAAANBSRAMXKYKNEBERE LB { & KR S
sovereign may not take the property of A for the sole purpose of transferring it to another private party

. PESO2Y R GUKS 3JI20SNYYSYyd avlreée (NI yaFTSN LINPWISNI & F1
0KS Lzt A0Q Aa (KThatibddeNduigtsdaviB deferivhedi gévBrnnikt fakesyprdgbréy

for its own use, or for ownership by a private party that allows public use ¢ as with a railroad or other

common carrier, or a stadium.

The question in this case was whether property may be taken for private economic development that
has benefits for the public ¢ i.e., an increased tax base, creation of jobs, or the aesthetic benefits of a
revitalized area ¢ but does not directly involve public use.

¢CKS YlI22NR(Ge | yadsSNEmR2INEGIRS iINNSG § 2amdi Qa S NI ASad
19"0SydNEsx gKAOK NBFIR GKS CAFTGK !' YSYRYSyd Fa NBIJdz
f SAAAEF GdZNBa s vy 2dih dzNJIt SUFINSE N il ait do e fishi 308t r ohniniife e b fé
FSRSNIftAAYZ SYLKFIAATAY3 GKS WaNBFd NBaLISOGQ GKI G
RAAZOSNYyAy3 t20Ft LlzoftAdO ySSRaodé

I
f

¢CKS /2dNII KStR GKIG LMzt AO 0SYSTAU f(edstafrBmoyie2 0 0
AAYy3AtS AYRAGARdAzZ f G2 |y20KSNJ az2fSte 06SOlIdasS (K
g2dzZ R OSNIFAYyf& NIAaS | &dza LButOhkh2 ifstant éade, iNewlLondaiNR @ (G S
61 & AYRA ALz FYodeysh GHA LdkREAMAIGRNDRE 8 §FR G KS LINR2SOG Ay@2f ¢
LJ | @tleéhypothetical cases could be decided as they arise.

S
S
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The Court squarely reaffirmed Hawaii Housing Authority v. Midki#67 U.S. 229 (1984), which had

allowed the State of Hawaii to force 72 landowners, who owned nearly all of the nonpublic land in the

state, to break up their land oligopoly and sell their houses to the renters. The Court also

reaffirmed Berman v. ParkeB48 U.S. 26 (1954), which upheld the District of ColumbA I Q& O2 Yy RSY Y I (i A
of a large blighted area that also included a nonblighted department store as part of a large

redevelopment project that included schools but also sales of land to private parties.

The majority did not cite or indicate its views on the notorious Michigan Supreme Court case

of Poletown Neighborhood Council v. Detréit0 Mich. 616, 304 N.W.2d 455 (1981), which upheld
5SUNRAGQE RSOA&AZ2Y (0 Rlasdidmhigral 2omBunily i¥f ordenfdigiteMEoal 62 NJ A Y
General Motors assembly plant. 6 Wdz& G A OS h Q/ 2y y 2 NJ OA (i SR The Ki&iga®l a S I &
Court overruled that case last year under its own constitution. Countyof Wayne v. Hathcoghk71 Mich.

415, 684 N.W.2d 765 (2004). The Kelalecision, however, would probably make that taking permissible

under the federal Constitution.

In short, the deferential standard of review adopted by the Court will make it quite difficult to challenge

most government takings under the Public Use Clause.

Wdza G A OS YSYyySReQa /2y OdaNNByOS

WaiGAOS YSyySRe 22AYSR GKS YlI22NRGEe 2LAYA2Y I odzi |1
NI GA2y Il o0FaAia NBGASGE YAIKO Keldh fofS NBY @i Af yAiRS YRS Ra 2(Y2
0SYSTAlGa 2y LI NIAOdZ F NE Fl @2NBR LINAGFGS SyuAaidArsSasz
'S ftfa2 RAR y20 FT2NBOf2aSR GKS LRaairoArftAide 2F at
drawn categoryoF G F {Ay3a XAy 6KAOK (GKS Nxal] 2F dzyRSGSOGSR
so acute that a presumption (rebuttable or otherwise) of invalidity is warranted under the Public Use

/| 1 dzaSoé

Wdza A OS hQ/ 2yy2NRa 5A3a8yd

Wdza G A OS h Q/ Zhefi@stitERehdoRist 3h&)Eticds Bcalia and Thomas, wrote that the Court

Gl 0l yR2 y-Beldddsilimifathby'ad government power. Under the banner of economic
RSOSE2LIVYSydz Fff LINAGFGS LINRPLISNI&@ Ad y2¢ @dzZ ySNI o
She did not dispute thatgovery YSyYy i Yl & & GAYSa GF1S LINPLISNI& F2N
GdzaSdrd aKS RA&GAY3IdAEAKSR OFasSa Ay oKAOK GiUKS SEGN
property inflicted affirmative harm on society --- in Bermarnthrough blight resulting from extreme

poverty and in Midkiff i K NR dz3 K 2f A 32 L2t & NI & Nabv,iheryidho doridtBaidt oS E G NB Y S
I32PSNYYSyd GF{1{Ay3aay aC2N gK2 |Y2y3d dza OFy &l é& aks
Ll2aaAotS dzasS 2F KSNJ LINPLISNI & Ké

Justh OS ¢K2YIFaQa 5AaasSyld

Justice Thomas indicated that he would eliminate the entire category of public purpose takings ¢
overruling Midkiffand Bermancl YR ¢2dzZ R Fff2¢ 2yfe GF1Ay3a F2NJ GKS
acquisition by common carriers whose property may be used by the public. InBermart  a A ¥ (G KS &f dzy
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He based his position on his understanding of the original meaning of the Public Use Clause, supported

by his interpretation of early English common law and early state takings cases. He was unconcerned

GKFG KAa GKS2NEB RAANBIAFNRSR Y2ald 2F GKS ! o & { dzLIN.
not begin until the late 19th Century.

Wdza G AOS ¢K2YlLa faz2 1jdSadAz2ySR gKé O2dz2NlLia akKzdzZ R
but not to their view of whether a search of a home was reasonable. Courts closely scrutinize the search
2F | K2YS AOYUFIA YWARG(HS @i KYS2 NB Ay i NHzA A GBS adSLI 2F GSIFNRy

Finally, he observed that the property taken for economic development is overwhelming owned or

rented by minorities and low income individuals. a QLY OAGA Sa | ONP & &lcamdt& O2dzy i N
0S 1y26y |a WbSANRE NBXKBIILIRZ@INI 4 ARG IYRYZWAATRASEGT IR NG
less likely to put their lands to the highest and best social use, but are also the least politically powerful.

If ever there were justification for intrusive judicial review of constitutional provisions that protect

WRAAONBGS YR AyadzZ NI YAY2NRAGASaAZQ¢ (GKA&A ol a (GKS
Commentary

This is one of those troubling cases where it is difficult to square consistent legal principles with unjust

results or rules that are impractical in a modernsociety. ¢ KSNB A& F 204G 2F (ONYzikK 2
observation. ¢ KS Yl 22NAG& RAR y2i NBIrffte | RRNBaa Kia O2yc
case is telling. Yet, the powerless in society are at the losing end of legislative decisions every day; there

is nothing unique about this case.

| 2y OSNARSt @Y WdzadAOS hQ/ 2yy2N) gl & dzygAftAayda (G2 fAY
opened the door to public purposes not tied to public uses, she had difficulty articulating a clear
decision line.

Justice Thomas articulated a clear, bright line rule. But it would have outlawed not only 21st Century
development projects ¢ many of which do benefit the entire community, including the poor ¢ but even
19th Century statutes governing grist mills and manufacturing plants.

For both progressives and conservatives, the case also poses a challenge to develop consistent rules

about when deference to legislatures is appropriate. It is too easy to have a results-oriented approach

GKIFIG 2O0SNNMHzA Sa fS3AraftlidNBEa ¢KSy GKS@ R2 GKAy3a i
For progressives, swallowing the consequences of this case (or the medical marijuana case) may be

necessary to upholding deference to legislatures that adopt rent control ordinances, see Lingle v.

ChevronNo.04-163, --S.Ct.--, 2005 WL 1200710 (May 23, 2005), or those that enact accommodations

for individuals with disabilities or environmental protections.

For conservatives, they will have to ponder the meaning of a case that has Justice Stevens, not Chief
Justice Rehnquist, on the side of federalism.
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N.D. Cal. Holds 1983 Enforceable by Providers

The federal district court of the Northern District of California held that the provider reimbursement
provisions of the Adoption Assistance and Child Welfare Act are enforceable pursuant to § 1983. The
plaintiff in the case is a non-profit organization representing group homes that care for foster children.
The plaintiff alleges that foster care maintenance payments in California are insufficient to cover costs,
and as a result, several members have ceased operating or reduced their capacity. CaliforniaAlliance of
Child and Family Services v. Alleay6 WL 3068879 (N.D. Cal. Oct. 27, 2006).

¢
b
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¢tKS O02dz2NJIi RSYASR (KS 3I208SNYyYSyidQa Y2iAz2y G2
private right of action to enforce the law. The court noted that the Child Welfare Act specified particular
costs that were to be included in foster care maintenance payments, i.e. the cost of (and the cost of
providing) food, clothing, shelter, daily supervision, school supplies, a child's personal incidentals,
liability insurance with respect to a child, and reasonable travel to the child's home for visitation. 42
U.S.C. § 675(4)(A). The court found that this was distinguishable from the generalized requirement for
Gadz aidl yiaAal tBles3ifgwlBieastoysad 8.5 329(1997).

The court carefully analyzed Gonzaga v. DQ&36 U.S. 273 (2002). Interestingly, the court rejected the

dissent of Justice Stevens, which indicated that Gonzagéhad overruled2 A f RSNJ @d +ANBAYALl |
496 U.S. 498 (1990) and Wright v. Roanoke Redev. And Housing Adt® U.S. 418 (1987). The court

a0FGSRY daLY KAA 2LIAYAZ2Y F2N) GKS Yl 22NRGeX WwWdzadAaos
overruling Wrightor Wilderg

The court distinguished Sanchez v. Johnsat 6 F.3d 1051 (9th Cir. 2005), which held that the Medicaid

statute, 42 U.S.C. § 1396a(a)(30)(A), did not confer a private right of action under § 1983. The court

noted that the Medicaid provision requires states to establish methods and procedures for payment for

services. ThS Q02 dzNI SELX ' AySRY &a¢KS tArad 2F Oz2ada 2dzit Ay
requirement of methods and procedures for payments; it requires states to reimburse providers for

specific, enumerated costs and is more akin to the spending provisions analyzed in Wilderand Wright.€

The state argued that any rights conferred by the law were aimed at the children and that the providers

could not enforce rights belonging to the children. The court disagreed. The court likened the claim of

the providers to that of adoptive parents who were found to have individual rights under the Child

Welfare Act by the Ninth Circuit. ASW v. Oregoid24 F.3d 970, 976 (9th Cir. 2005), cert.denied 2006 WL

1167416 (2006). ¢ KS 02 dzNIi NB 2SO0 SR (efrbuisibhGtFssie/mRslvague an®@ Of | A Y
amorphous, agreeing with another district court that the payment provision contained an explicit

provision for determining payment to the providers. Missouri/i KA f R/ | NB ,248F3@pR2d @ a | NI
1032, 1041 (W.D.Mo. 2003). The court also held that the language of the Child Welfare Act was

mandatory not precatory.

The Judge in the case, Marilyn Hall Patel, was nominated by Jimmy Carter.
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State Law Private Cause of Action Upheld

Cf 2NARI Q& KA 3IKS &ish cad@oflzskion fdf ISadR of & tKirkl-piartybdoSidibly contract
olFlasSR 2y |fttS3arGAazya GKIG F KSFEGK YFAYGaSylryOS 2N

Many states have passed strong consumer protection laws in health care and other areas. A recent
decision of the Florida Supreme Court upheld a private cause of action to enforce one such law in state
court. In addition, cases vindicating consumer rights under federal law may also involve state law
claims. This important Florida state court decision could have important and favorable application in
such circumstances.

CtE2NARIFIQa KAIKSEG O02dz2NI KSt R (KI-partylbdeSidibly contract | O dza
based on allegations that a health maintenance organization (HMO)@A 2 f G SR GKS adl 6SQa |
Act. Foundation Health v. Westside EKG Assogiaf@s WL 2971764 (Fla. Oct. 19, 2006). While the

case involved a suit on behalf of a provider organization, the holding is equally applicable to suits by

insured individuals. Moreover, the principles in this case could be relevant nationwide, based on the

common law doctrine that contracts incorporate provisions of state law.

Westside EKG Associates and other providers brought suit against HMOs for violating the Florida
prompt-payment provisions of the Florida HMO Act. The HMO Act sets forth timeframes for payment of
claims, mandating that HMOs pay or deny a claim no later than 120 days after receipt and that failure to
do so results in an uncontestable obligation for the HMO to pay the claim to the provider. The providers
alleged that the HMOs did not comply with these statutory timeframes. The HMOs contended that
providers had no legal remedy other than administrative relief set forth in the HMO Act. The trial court
dismissed the case for lack of a cause of action to enforce the state law.

The intermediate Florida appellate court reversed. The court noted that the HMO Act explicitly stated

that it did not create a private cause of action for a provider or subscriber against an HMO, but the court

02y Of dzZRSR (KIF(G GKS LINPOARSNI RAR KI @S | OFdaAaS 27F
failure to comply with the applicable statelaw. ¢ KS K2f RAy3 41 & o6l A4SR 2y aiKS
that contracts governed by regulatory statutes are deemed to incorporate relevant portions of such
aldlFddziSazée dzyf Saa GKS O2westdite EXG Assacitstv2FauBdationh He@td y (i NI
932 So.2d 214, 216 (Fla. 4th DCA 2005).

The Florida Supreme Court affirmeddzy’ I YAY2dzatf @Y K2t RAy3d GKIFIG GKS aYSR,
a breach of contract action as a third-party beneficiary of the contract between the HMO and its

3dz0 AONAO6SNI 6FaSR dzLly (GKS | ah (Ffecolirk nbtéddbbitBhe HVO O2 Y LIX &

Act did not mandate that the prompt payment provisions be included in the HMO contract, but found

GKFG GKS 1 ah ! 06 aR2Sa y20 F2NBOft2asS || O02YY2y I ¢

AYLI2 ASR LINR YL LIhexduSheldthatdNBA A2 yibES G(GSNya 2F GKS
contract or the HMO Act properly provides otherwise, [the prompt payment provision] may be

incorporated as a term in the HMO contract for the purpose of alleging a breach of third-party

O0SYSTFAOAINE O2ydNI OG0 Of I AYdE
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This case is important to insured individuals (who are also third party beneficiaries of the insurance
contract), since there are many provisions in the Florida HMO Act that benefit the insured. For instance,
the HMO Act prohibits HMOs from engaging in unfair or deceptive acts and from discriminating based
on health status. Moreover, there have been cases upholding the common law principle of permitting
enforcement of state law in breach of contract actions in the District of Columbia and all states except

Utah. Thus, in all states but one, insured individuals may be able to enforce state insurance laws
through breach of contract actions.
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Sixth Cir. Decision in Part 2 of Westside Mothers

In this case, plaintiffs appealed the decision of the court in 2005 that defendants were not required to
"effectively" inform potentially eligible children about EPSDT services.

This is the second time that this case has been before the Sixth Circuit on an appeal of the district court's
dismissal. In 2002, the Sixth Circuit had reversed the district court's dismissal of the plaintiffs' Medicaid
claims. Westside Mothers v. Havemen, 289 F.3d 852 (6th Cir. 2002) (Westside 1). Those claims were a
failure to deliver services with reasonable promptness (42 U.S.C. 1396a(a)(8)), violation of the
entitlement to services (1396a(a)(10)), violation of the "equal access" provision governing
rates(1396a(a)(30)) and the requirement to provide Early and Periodic Screening, Diagnosis and
Treatment (EPSDT) (1396a(a)(43)).

After the decision in Westside Mothers |, and the Supreme Court's decision in Gonzaga University v.
Doe, 536 U.S. 273 (2002), which clarified the test for determining whether a statute confers a right
enforceable through Section 1983, the defendants moved again to dismiss the claims as unenforceable.
The district court found that 1396a(a)(30)(A) was not enforceable, but that the other claims were.
However, he found that the plaintiffs had failed to state a claim for violations of 1396a(a)(8) and
1396a(a)(10), because those provisions

only guaranteed payment for services - not the services themselves. It also dismissed the 1396a(a)(43)
claim, holding that defendants were not required to "effectively" inform potentially eligible children
about EPSDT services. Westside Mothers v. Olszewski, 368 F. Supp. 2d 740 (E.D. Mich. 2005). The
plaintiffs appealed, which led to this decision.

The Sixth Circuit affirmed the dismissal of the 1396a(a)(8), 1396a(a)(10) and 1396a(a)(30) claims. It
reversed the dismissal of the
1396a(a)(43) claim.

The court did not explicitly affirm the district court's conclusion that 1396a(a)(8) and 1396a(a)(10) were
enforceable. But, it analyzed them as if it had decided that they were. It affirmed the district court's
conclusion that these sections mandate only that individuals shall have the right to apply for medical
assistance (i.e. payment for services) and that this payment will be provided "to the individual" with
reasonable promptness. But, the court held that the plaintiffs could show that the payments were so
inadequate that it frustrated plaintiffs' rights to receive medical assistance at all. Accordingly, it
reversed the dismissal to one without prejudice and remanded to allow amendment of the complaint.

Finally, in a bright spot, the court reversed the dismissal of the EPSDT claimand holding that the statute
through its implmenting regulation, 42 C.F.R. 441.56, requires effective informing.

This article was written by Sarah Somers, National Health Law Program.
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Fees Denied in Pendent 1983/Preemption Case

R.J. Reynolds Tobacco Company filed suit against the AG of Washington challenging a Washington law

that banned all promotional distribution of free cigarette samples in the state. The complaint alleged

that the state law was preempted by the Federal Cigarette Labeling and Advertising Act. A second claim
FffS3ISR GKIFIG GKS 2FaKay3aaz2y tlF¢g @Aaz2tF0SR GKS G206l
by the First Amendment of the United States Constitution. The tobacco company moved for summary

judgment solely on the basis of the preemption claim and won. Subsequently, the tobacco company

a2dAKG dd2NySeaQ ¥5SSa dzyRSNI nH ! of o/medisBictmpyy 2V
court denied the fee petition. R.JReynolds Tobacco Co. v. McKer086 WL 3289624 (W.D. Wash.

Nov. 13, 2006).

The court noted that 42 U.S.C. § 1988 authorizes fees for an action seeking to enforce 42 U.S.C. § 1983.

¢2 LINBGFAE 2y | OfFAY dzy RSNJ &nofatpderal Bightlnotbdérdiya Y G A FF
A2t GA2Y 2THe colirBeldBifkl that afpleadngtidn claim under the Supremacy Clause
GairAyLXe aasSNIia GKFEG | FSRSNYf adlddziS Kime GF 1Sy

a
courtnotedtK I G | GLINBSYLIiAz2y OftlFAY Aa y20 | O02t2Nlo6fS =
FGG2NySeaqQ FSSa dzyRSNI 2 mopyy ®é

The tobacco company argued that it was entitled to fees on the basis of the pendent First Amendment
claim plead in their complaint. The tobacco company relied upon cases holding that a plaintiff could
obtain fees on a non-fee claim if the claims arise out of a common nucleus of operative facts and the
plaintiff demonstrates that the constitutional claim is substantial. Maher v. Gagne448 U.S. 122, 127
(1980);Gerling Global Reinsurance Corp. of Am. v. Garanm&tdi.3d 803, 808 (9th Cir. 2005).

However, the court held that merely asserting a claim in the complaint was insufficient to establish

substantiality. The court distinguished this case from one in which constitutional claims were pressed

but the court declined to reach them based on the judicial policy of avoiding unnecessary decision of

important constitutional issues. Instead, the court likened this case to White Mountain Apche Tribe v.

Williams 810F.2d 844,848-p tp O pi K [/ ANXP MpyT0>X AY HKAOK GKS O2yali
beyond the original federal complaint until they were dusted off for use in seeking a fee award under §

My y €
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Supremes Hear Preemption Case Important to Senior and Consumer
Advocates

On Wednesday, November 29, the Supreme Court heard argument in a significant case testing the scope

2T FTSRSNIf | 3SyOASaQ [|TylakoPnNdy such caseLthisldbtFeSIYAHAA. A G G S f
Watters, Commissioner, Michigan Office of Insurance and Financial Services, v. Wachovia Bank, N.A., et

al., No. 10-1342, pits business-friendly federal regulators and their industry allies against state

regulators and consumer advocates. As subscribers to this listserv know, it is from a line of similar cases,

in which the Court has tended to take a broad view of federal authority, that civil rights and safety net

beneficiary plaintiffs have recently derived arguments for advancing supremacy clause-based

preemption as an alternative to 42 U.S.C. §1983 to ground jurisdiction to challenge state governmental

action.

LG Aa KFTFNR2dza G2 o601 aS FT2NBOl aldel 2y SUARYKOFRAINE WD
Chief Justice Roberts and Justice Scalia in particular signaled that, in this case, they may prove as

a1SLIWAOIE 2F odzaAiySaa OfFrAyYa G2 ONRIFRSY FSRSNIf LI
O2yiSyitArzya Ay GFSRSNIXfAaYé OFLaSa Ay oKAOK O2yaSN

The bottom-line issue of law and public policy at stake in Wachoviais whether the National Banking Act

empowers the Office of the Comptroller of the Currency, which licenses and regulates national banks, to

immunize the subsidiaries of such banks against state banking regulation. Consumer advocates

especially fear the nullification of state predatory lending and similar consumer protection safeguards C

which generally have little or inadequate counterparts in federal law. In 2004 the OCC issued regulations

purporting to have precisely thateffect. | FG SNJ aA OKA Il yQad FAYIYOAILIf &SNIIA
OKIFffSyaSR (GKS NB3IdzA FGA2yas 020K GKS 5Aa0NAROG [/ 2dz
authority. 431 F.3d 556 (6th Cir. 2005)

The Sixth CircdzZA 0 Q4 RSOA&AA2Y YIFI G§OKSR NXadzZ §a Ay 20§KSNI OANI
guestion had been presented. Hence, the Supreme Court surprised some observers when it granted
aAOKAIFYQa LISGAGAZ2Y F2NJ OSNIidhadddedsknipathy fgrRne YI & KI @S
a0 GS amanpvedzzb&iiides saw the case as potentially a watershed. Leading banking
Faa20AFdA2ya YR 02y aSNIDI (A Gehiciiterdsehtied biithreé fodner2 2 A Y SR
Solicitors General and leading banking lawexperts. | £ € n¢p adl dSa airA3aySR Iy I YAO
side, led by New York State Attorney General and Governor-elect Eliot Spitzer; the Center for

Responsible Lending filed an amicus brief supporting Michigan joined by major consumer groups,

including AARP, the Consumer Federation of America, the National Consumer Law Center, PIRG, and

other public interest groups as well as 17 law professors.

¢ KS [/ 2 dzNIcedtidrarBoudfiat two gudstions ¢ whether ChevrordeferencewasoweR (2 h/ / Q&
determination that the National Banking Act authorized preemption of state regulation of National Bank
O2NL1B2NIGS adzoaARAFNASAY YR gKSGKSNI GKS ! O AT A
by the 10th Amendment. During the oral argument virtually no attention was paid to either question.

Implicitly, the Court appeared to take seriously neither the OCC-Wachovia assertion
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the 10th Amendment shielded its bank regulatory laws from Congressionally authorized preemption ¢ if

Congress in fact authorized preemption. Instead, the justices seemed to focus on whether OCC had

been justified in concluding that it possessed such broad preemptive authority.

/| KAST WdzaGAOS w20SNIa aS@SNy¥ft GAYSa FLIWISEFENBR G2 S
decision to equate separate national bank subsidiaries with their parent banks, hence barring state

regulation of the former as well as the latter. He asked the lawyers arguing for Michigan, Wachovia, and

GKS ' YyAGSR {GFrGSa 0adzlIl2NIAYy3 21 OK2@Al LT 2F O2dzNES
conduct mortgage banking activities through a separate subsidiary rather than as a division of the bank,

2 OK2@Al gl a | GGSYLI Ay 3 (RBberts §(dgedt&d thatiWacho@alwpsS | Yy R St i
exempting itself from exposure tostatelaw-0 8 SR f AL 0Af Ade> IyR (KSy> o6& @
preemption regulation, immunizing its corporate affiliate from the state regulatory burdens to which the

I FFAE A kcharf@dicontbatitorsivire subject.

Wdza GAOS {OFtAl &a2dzyRSR | GNXzyl ¢l & 0dzNBI dzON) Oeé¢ (K
instances such as Alexaner v. Sandovab32 U.S. 275 (2001) in particular. In SandovalScalia opined,

foras5-n Yl 22NR G GKFG FSRSNIEt | 3Sy Oé-intidicaayf | GA2y & ol

discrimination, purporting to implement a statute the terms of which prohibited only intentional

OARAALI NIY¥rGS GNBIFHGYSY(ié0 RAAONRYAYIGA2YE RAR y2i4 O
court. In his questions in the Wachoviargument, Justice Scalia similarly made much of the fact that the
National Banking Act distinguA 8 KSR 0S0i6SSy ylI A2yl f o6lyla yR GKSA
regulation appeared to obliterate this distinction with no apparent warrant in the statutory text. If the

/ 2 dzNI Qa WRSBHOVIaBB EZ§/ SOy a Wdza i A OS { OFHAIYyQGA 3] B LOI2AGCANE YU 2
supersede state authority in the absence of clear statutory direction, that result could reinforce

appellate decisions ¢ recently discussed on this listserv¢a G NA Ot &8 € AYAOGAYy3I LI FAYOGAT
§1983 suits in federal regulatory provisions.

Wdza G A 0Sa . NBeSNJIyR {(S@Sya F20dzaSR 2y gKSGKSNI (K
LINBSYLIIA2Y ¢ | dziK2NRGE O6GKS FdziK2NAGe (G2 a200dzLxke
RAAGAYAdzA AKSR RANEHY LINESNREIRIYEO2WMAK2NAGE 6GKS LINEK
measures that actually conflict with the terms or goals of pertinent federal law). The two justices

pressed the lawyers for Wachovia and the United States to specify the actual conflict between

aAOKAIlFIyQa NBIdzZ I G2 NB  Ndhief Justi@ RobeyfsReerheBtb &idd hoyhéithisF S R S NJ-

OKI N} OGSNRT FiA2y 2F GKS AaadsS Ay adz33asSadiay3a (2 ah
question posed by Justice Breyer would have been to say:

GOt B KSe wiKS FTSRSNYt |3SyoOee 3ISG G2 NBIdAFGS G2 0
O2yFtA00GX GKS FTSRSNIt NB3IdzA A2y Attt LINBDIAL S 0dz

categorical regulation sayingthesti I G S OF y QG NB3IdzA 4GS G | ff dé

LF GKS /2dz2NI Q& RSOAAAZ2Y GdaNya 2y 6KSGKSNI ddzOK |y
appropriate standards are for making such a demonstration, that would probably tend to reduce the
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downside potential of Wachova for listserv subscribers. This is because, in cases where civil rights and
safety net beneficiary plaintiffs invoke preemption as an alternative to §1983, an alleged direct violation
of pertinent federal law would necessarily be involved ¢ hence, the alleged conflict would be clear in all
cases. Neither Justice Scalia, who seemed most attracted to the position of requiring clear
Congressional direction for agency displacement of state authority, nor any other justice or party,
expressed doubt that a federal regulation would preempt state measures that in fact conflict with its
requirements or objectives.

More generally, while oral argument exchanges are no more than straws in the wind, if the final decision
reflects the sentiments emphasized on Wednesday, Wachoviacould bring closer together the two,
KSNBG2F2NB RAALINFYGST O2yiSYLRNIYNEB AGNBFYa 27F { dzLl
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No Private Enforcement of ADA Regulations

The district court of the Eastern District of Pennsylvania held that ADA regulations regarding designation

2T al1Se adlrdArzyaéd F2NI FOOSaa (2 RAAIO0OESR NARSNE 4
private right of action or 42 U.S.C. § 1983. The court held that the relevant Americans with Disabilities

Act of 1990 (ADA) and the Rehabilitation Act of 1973 (RHA) statutory provisions did confer a private

NAIKG 2F FOUA2yS odzi y24 GKS FLIWLX AOFo6fS TheB3dzf | (A2
court granted summary judgment in favor of the Transit Authority. Disabled in Action of Pennsylvania v.
Southeastern Pennsylvania Transportation A®06 WL 3392733 (ED. Pa. Nov. 17, 2006). The judge,

Gene Pratter, is a Bush Il appointee.

Disabled in Action (DIA) is a non-profit corporation which acts as an advocate for the civil rights of
persons with disabilities. DIA sought declaratory and injunctive relief to compel the Southeastern
Pennsylvania Transportation Authority (SEPTA) to make two subway stations accessible to individuals
with disabilities, including individuals who use wheelchairs.

5L! F NHdzSR (KIFG GKS G¢2 adogle adlrarazya G AaadzsS
ADA. These two stations had not been designated as key stations by SEPTA. SEPTA moved for summary

judgment, arguing that there was no private right of action to compel it to designate these two stations

as key stations.

The court held that there is an implied private right of action to enforce section 504 of the RHA, 29
U.S.C. § 794, and section 12132 of the ADA, 42 U.S.C. § 12132, both of which prohibit the exclusion of
qualified individuals with disabilities from government services and programs. The court relied heavily
on Supreme Court and Third Circuit precedent, citing Barnes v. Gormam36 U.S. 181, 185-86

(2002), Three Rivers Ctr. for Independent Living Inc. v. Housing Auth. of the City of Pit38Fcgd
412, 416 (3d Cir. 2004); and Bowers v. NCAA46 F.3d 402, 433 (3d Cir. 2003).

The next issue was whether section 12147 of the ADA, 42 U.S.C. § 12147(b), was privately enforceable.
This provision requires that it shall be considered discrimination for a public entity that provides public
transportation to fail to make key stations in rail systems readily accessible to and usable by individuals
with disabilities, including individuals who use wheelchairs. The court stated that the Third Circuit had
not decided whether there was an implied private right of action to enforce this provision. The court
cited heavily from Sabree ex rel Sabree v. Richp8#7 F.3d 180 (3d Cir. 2004), which in turn

analyzed Blessing v. Freestoy%20 U.S. 329 (1997) and Gonzaga v. Dg&36 U.S. 273 (2002). The
district court held that this provision of the ADA met all applicable requirements for a private right of
action. The court noted that DIA represented individuals with disabilities, including individuals who use
wheelchairs, and therefore DIA is among the intended beneficiaries of the act. The court found that the
right DIA seeks to enforce, i.e. the right to compel SEPTA to make key stations accessible, is specific and
enumerated. The court ruled that the obligations on the public entity were unambiguous and binding.
¢CKS O2dzNIi RSGSNN¥AYSR (KDWBSGHASyaAal oz 9dzDAGIEKY ERG b
focused® &he court concluded that the structure of the ADA clearly supports the existence of a private
right.
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also sets forth the criteria for determining key stations and requires consultation with individuals with

disabilities in the planning and public participation process. 49 C.F.R. § 37.47(b). The court stated that

under Third Circuit precedent from the Three Rivers Centedse, regulations would only be privately

enforceable if they do no more than construe personal rights that the statute creates. The court held

that the 37.47(b) does not construe personal rights that the ADA creates. The court held that §37.47(b)

is directed at the public entity and does not focus on the individual beneficiary. The court stated that

even though the public entity is required to include individuals with disabilities in the process of

determining key stations, the regulation had a clear focus on the public entity, and not on personal

rights.

The issue was further complication by an additional regulation, 49 C.F.R. § 37.53, which created an
exception for Philadelphia and provided that the identification of key stations under a June 1989 court
settlement (unrelated to the case at bar) was deemed to be in compliance with the regulatory
requirements. The court read this regulation to merely impose the requirement that SEPTA make the
key stations identified in the settlement agreement accessible, and the two stations over which DIA filed
suit were not identified as key stations in the settlement agreement.

Thus, the court concluded that DIA did not have either an implied private right of action or a private
right of action under section1983. ¢ KS O2 dzNIi adl 6 SRY &. SOl dzaS GKS NA3IK
issue herearticdzf S I NB y20 LISNER2YlFf NAIKGAZ 5L! OlFlyyz2id S
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No 1983 Right in Voting Rights Case

The federal district court for the Northern District of California held that there is no private right of

action under 42 U.S.C. § 1983 to enforce the requirement in the Help America Vote Act (HAVA) for

voting systems to be accessible for individuals with disabilities. The suit was brought by Paralyzed

Veterans of America, the California Council of the Blind, Inc., the American Association of Persons with

Disabilities, and several individuals with visual and manual disabilities. Plaintiffs alleged that the voting

systems in San Francisco and Marin Counties did not allow voters with disabilities the opportunity to

cast their votes or to have their votes counted privately and independently. The court dismissed the

Of FAY GKIG GKSasS @g20Ay3a aeaitsSvya @GAz2tF SR 1! 1 3 0dz
the Fourteenth Amendment. Paralyzed Veterans of America v. McPheraoae WL 3462780 (N.D. Cal.

Nov. 28, 2006). The judge, Saundra Brown Armstrong, is a Bush | appointee.

The plaintiffs argued that Gonzaga University v. Dd86 U.S. 273 (2002), was not applicable, asserting

that Gonzagaapplied only to Spending Clause statutes. Gonzagéheld that for a statute to confer rights

dzy RSNJ 4SOl A2Y mModyoX Al KIFEIR (2 0SS GLIKNI &SR- Ay (SNY
ONB I i Ay 586 UiisSaNIgsa d £

¢tKS O2dz2NII F2dzyR GKIF (G dab2 QoizagdpplsodisidiRihedstéxiiof 8 RSOARS
{ LISYRAY 3 [ f | anédSurtindbed thal £ dissénAhadybsingd that Gonzagas & a O2y FTA Y S
{ LISYRAY 3 [ f sa=Gr \Valiey viSinind Eratsdis F.3d 932, 961 n.13 (9th Cir.

2003)(Berzon, J., dissenting). The court also noted that Qwest Corp. v. City of Santa Fe, New Meg3gD

F.3d 1258, 1265 n.2 (10th Cir. 2004), a Telecom case, assumed without deciding that Gonzagds not

limited to spending clause statutes.

X A

The California court decided that Gonzagax O2 Yy iU Aya oNRFR f I y3dza 3S AYyRAOI {
framework should apply tonon-{ LISY RA Yy 3 / f ITtdzdo&rt stitéd lthét gdizinSfE bd not

provided a reasonwhy Gonzagas 2 dzft R 0SS Ayl LILJX AOIF 6t S (G2 &ilpowardzi Sa Sy
to regulate elections and that plaintiffs had not proposed any alternative test. The court rejected

LI | Ay G AT T a GonkaydEidayphicybié becaiéd HAVA is not a Spending Clause statute.

Applying the Gonzagdramework, the court held that there was no private right of action under section

1983. ¢ KS O2dzNLi adl G6SR GKFG AdG ¢Fa I a0t2aSs RATFTFAOL
not sufficiently focused on individual rights. The applicable provision states that voting systems in

FSRSNIf StSOlAz2ya akKlrtft aoS FO00SaaroftS FT2NJ AYRADA
the blind and visually impaired, in a manner that provides the same opportunity for access and

participation (including privacy and indepS Y RSy OS 0 | & F42 MI.C280HB(ANB)AR ThE NE ¢
O2dzNIi y2UiSR GKFG GKS LINRPOGAAAZ2Y A& GFNIFYSR Ay (SNY
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Illinois Appellate court preemption decision

The state intermediate appellate court in lllinois reached the merits of whether the federal Medicaid

a0FddziS LINBSYLIWia adlasS tfF¢ NBIAFNRAY3I aSS{TAy3a alLkadz
the institutionalized spouse has been declared eligible for Medicaid. The court reversed the trial court

on the merits and held that the state law was not preempted by federal law. Poindexter v. State ex rel.

Dept. of Human Servicex)06 WL 3628956 (lIl.App. 4 Dist., Dec. 12, 2006).

A X% 4 A x
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exhaust administrative remedies. ¢ KS O2 dzNIi KSf R (KIFG GKS A&aadzsS ara LI
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argued that plaintiffs forfeited their claims by not raising them before the administrative agency. The

court rejected this contention. ¢ KS O2dzNIi adlF SR GKIG GLXFTAYGAFTFEAQ ||
dzy O2yaidAlddziazylt ol aGRI 2yl ®BEREN2Y ALABGSYdIA ARSI KS
FRYAYA&UNI G§AGS | 3SyOezé YR GKSNBF¥F2NB gl a y23G F2N

The court then turned to the merits of the preemption issue. The court stated that the federal Medicaid

statute, specifically in this case, the Medicare Catastrophic Coverage Act of 1988 (MCCA), 42 U.S.C. §

1396rp > g2dzf R LINBSYLIi adlraS e aATFT A0 A& AYLIRAaAAOTL !
the state law stands as an obstacle to accomplishment and execution of the full purpose and intent of

/ 2y 3 NBamtffshréliedonthe LINR BA aA 2y 2F al/ /! gKAOK adlidSa (KL
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support for its holding in US Supreme Court precedent, including Wisconsin Dept. of Health & Family

Services v. Blumet34 U.S. 473 (2002), as well as cases from New York and Connecticut.

hyS 2dzZR3IS RA&ASYUOSR 2y GKS YSNARAGaz adaldAay3a aGakraG i
seeking support from the income of a community spouse, even if his or her income is more than the
Y2y (iKfe ySSRa tft2¢6l yOST F2NJ KAA 2N KSNI WAy adAaiddz
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Alaska Supreme Court Upholds 1983 Rights

The Supreme Court of Alaska ruled that several Alaskan Native Villages could bring suit under 42 U.S.C. §
1983 against the Acting Director of the Division of Family and Youth Services for alleged systematic
violations of the Adoption Assistance Act and the Indian Child Welfare Act. State of AlaskaDept. of
Health & Social Services v. Native Village of Curp006§,WL 3691727 (Ala. Dec. 15, 2006).

¢KS O2daNI FANRG | RRNBaaSR gKSOKSNI GKS zAfflF3sSa | N
The court carefully analyzed Inyo County v. PaietShoshone Indians38 U.S. 701, 712 (2003), a case

involving a search warrant for employment records as part of an investigation of Native American tribe

members for alleged welfare fraud. ¢ KS ! { { dzZLINBYS / 2dzNIi NMz SR GKFG &
pyo (G2 OGAYRAOIGS (KS &he MaSkhIprethyCoutdntariréted that cadé® NB  Of | A
Gt SF@S 2Ly GKS LRaairoAtAde GKFG @Attt 3Sa YAIKEG dz
dzy’ RS NJ rhemldska oodrénoted thatlower O2 dzNIid & NB RAGARSR 2@3SNJ g KS
bring non-parens patriaelaims in their own right under § 1983, [but] where sovereigns have pressed §

1983 claims using the doctrine of parens patriagseveral courts have allowed those claims to go

F 2 NB ITheBodréheld that the villages could bring suit as parens patriaeto prevent future violations

of the Adoption Act and the Indian Child Welfare Act but that the villages could not bring suit on their

own behalf.

The Villages sued the State directly. The superior court allowed the Villages to sue the State, reasoning

that Alaska had waived its sovereign immunity by entering into a contract pursuant to the Adoption Act

that third-party beneficiaries could enforce. The Alaska Supreme Court held that whether or not Alaska
waived its sovereign immunity was irrelevant, since there was no cause of action to sue the state under

§ 1983. Nevertheless, the Villages also sued the Acting Director of the Division of Family and Youth

Services. The court held thatunder Ex Parte Youlg Hndg | ®{ ® MHO OMpnyovx al
federal law or the federal constitution is presumed to be acting without the authority of the state, [and

QX
[amtN

therefore suits against the officer] are simply deemed not to be suits against the state, so they do not
AYLIE AOFGS &Gl G Sohé tha\BlIgsS dhight anly injandive dnd dedladat®rg relief,
their claims against the Acting Director in his official capacity were proper under § 1983 and not
prohibited by sovereign immunity.

The court then turned to the question of whether the statutes at issue in the case conferred enforceable

rights. The state argued that the applicable provisions of the Adoption Assistance Act did not create

enforceable rights under the test set forth in Gonzaga University v. R&36 U.S. 273 (2002). The

Adoption Act requires the state to have a plan to develop individual case plans and to provide a case

review system. The Alaska Supreme Court held that these requirements passed the Gonzagéaest. The

court held that the requirements are expressly directed toward individual child in foster care. The court

KStR GKFG adKS NRIKG G2 | 1&adddrsi 43 3 i &SN yrerGa @ 3deS!
The court found the language of the statute to be mandatory and enforceable.

However, the court emphasized the limited nature of the enforceable right. The court stated that it
R2Sa ay20 NBIR (GKSaS LINRPGAAAZ2Y A & 3Fdzr NeydiSSAaAy3a i
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elements will actually be provided in any particular case. As we read these provisions, the enforceable

right they create is systematic: it ensures that the state will develop, adopt, and enforce a statewide

system designed to provide each familyandchA f R gAGK | Of - aa LIy GKFEG YSS
specifications; but it does not give all parents and children a case-by-case guarantee of a satisfactory

LJ | 7hahe court held that only systemic violations of the Adoption Act were actionable, not

merely an allegation of a violation in an individual case.

¢tKS adlFldS RAR y20G O2ydSadtd GKS xAafttl3sSaqQ OflFAY GKI
instead, the state contended that the Indian Child Welfare Act provides a remedy that displaces any

remedies under § 1983. The Alaska Supreme Court reviewed the factors for determining whether

Congress intended to foreclose remedies under § 1983, as set forth in City of Rancho Palos Verdes v.

Abrams 544 U.S. 113 (2005). The court noted that there are three applicable factors: (1) whether the

statutory remedy would normally be available under § 1983 or whether the remedy expands upon those

available under § 1983; (2) whether the statutory remedy creates procedural limitations that are more

stringent than those provided in § 1983; (3) whether allowing a party to proceed under § 1983 would be

inconsistent with the compromises reached in the statute.

The court held that in passing the Indian Child Welfare Act, Congress intended to preserve the remedies

available under § 1983. First, the court found that the statute adds remedies to those available under §

1983, which weighs in favor of a conclusion that Congress intended the Act to supplement and not

displace § 1983. Second, the court foundthatthS £ I O1 2F lyeé &aidl ddziS 2F € AYAl
0S O2y&ailiNX¥zSR Fa Iy FGadSYLG G2 RA&LX I OdirditHeS o NRI RS
court found that § 1983 would not undermine the Indian Child Welfare Act, because while § 1983

addressed systemic violations, the Indian Child Welfare Act was directed toward individual challenges of

individual placements. ¢ KS 02 dzNIi F2dzyR (KFd aNBIINRfS&da 2F gKS{
[under § 1983], individual parents, children, guardians, and tribes will still be able to invalidate improper

LIX I OSYSYy (& FYR AYLINRPLISNI GSNXYAYIFGA2ya 2F LI NByll ¢

The Alaska Supreme Court remanded the case for a decision on the merits.
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2 Prisoner Religious Freedom 4th Cir. cases

The Fourth Circuit issued two opinions upholding the rights of prisoners under the Religious Land Use

FYR LyatdAadGdziazylt ATl SR Tws MInSthfae judge@dh th@phnelsiwera 1 0 a w[ | Lt
identical. The judge writing the opinion in one of the cases dissented in the other case. The decisions

were decided on the same day, and they discuss the power of Congress and the Eleventh

Amendment. Madison v. Commonwealth of Virgin&06 WL 3823181 (4th Cir. Dec. 29,

2006); Lovelace v. Le006 WL 3823127 (4th Cir. Dec. 29, 2006).

TheMadisonOl a8 41 & GKS &aSO2yR | LIWISIE (G2 GKS C2dz2NIHK / AN
request for kosher meals. Ira Madison is a Hebrew Israelite and member of the Church of God and

Saints of Christ. Local prison officials approved the request for kosher meals, but the Central

Classifications Services (CCS), an agency of the Virginia Department of Corrections, overturned the

approval. CCS found that the daily regular, vegetarian, and no-pork prison menus afforded him

adequate dietary alternatives and questioned the sincerity of his religious beliefs, after considering his

history of disciplinary problems. In its first decision in the case, the Fourth Circuit held that the RLUIPA

did not violate the Establishment Clause of the Constitution and remanded for consideration of whether

wl[ | Lt! SEOSSRSR / 2Yy3IANBAaAaQ | dzi K2 NR {MadisayvRRRtey358 K S { LIS
F.3d 310 (4th Cir. 2003). On remand, the district court held that RLUIPA is a valid exercise of Congresa Q

Spending Clause power and that Virginia had waived its sovereign immunity for damages by accepting

federal funds. Madisonv. Ritey 411 F.Supp.2d 645 (W.D.Va. 2006).

The Fourth Circuit agreed with the lower court that RLUIPA is a valid exercise of CongNB 44 Q a LISy RA Yy 3
power. The court noted that it was joining four other courts of appeals in so holding, citing Cutter v.

Wilkinson 423 F.3d 579 (6th Cir. 2005); Benning v. Georgijd91 F.3d 1299 (11th Cir. 2004); Charles v.

Verhagen348 F.3d 601 (7th Cir. 2003); Mayweathers v. Newland14 F.3d 1062 (9th Cir. 2002).

Virginia argued that RLUIPA is unconstitutionally coercive because it conditions one hundred percent of
federal funding for state prisons on compliance with RLUIPA. The court noted that Virginia received a
mere 1.3% of prison funding from the federal government. The court found that Congress has a
legitimate interest in protecting the religious freedoms of inmates and not funding systems that violate
it. The court held that the state was not coerced by the withholding of funds, since the funds were only
a small fraction of the corrections budget.

The Fourth Circuit held that, by taking federal funding for state prisons, the state had waived its

Eleventh Amendment immunity to suit for injunctive and declaratory relief under RLUIPA, since the

61 Gdz2iS O2yiGtAya by SELINBA& LINK OF § SHoMkeBtked 2 F F O A
O2dzNIi F2dzyR GKFG GKS GSNY &l LILINPLINAIFGS NBfrAST¢ RA
of sovereign immunity for damages. ¢ KS 02 dzNIi 02y Of dzZRSR (KIF G GKS AyYl @
barred by the Eleventh Amendment, reversing the decision of the district court.

The Lovelacease involved a prisoner who sought to observe Ramadan, the Islamic holy month of
fastingand prayer. ¢ KS LINA A2y SNE [ SNRe& [2@0StIOSz gta 2y I A
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Ramadan observance program, in which pre-dawn and post-sunset meals were served. After six days,
he was denied access to the special evening meal and informed that he had been taken off the list of
participants. A correctional officer claimed that Lovelace had eaten the regular lunch meal. Lovelace
denied this, and while exhausting his administrative appeals, he suggested that prison officials review
surveillance tapes and hear testimony from twenty witnesses who would attest that he never left the
housing unit during lunchtime that day. The prison officials refused to do so and did not reinstate him.
After exhausting his administrative remedies, he filed suit for declaratory relief, injunctive relief, and
punitive damages.

Ly AdG&a NBaLRyaS G2 (KS adzAadGzr GKS O2NNBOlGA2ylLf 2FF
identifying Lovelace as the prisoner who had eaten lunch that day. He acknowledged that several

inmates had told him that Lovelace had remained in his housing unit during the entire lunch period that

day, but he insisted that he did not realize his mistake until after Ramadan was over. The district court

granted summary judgment to the prison officials, holding that officials were entitled to qualified

immunity and that no constitutional violation occurred because the actions of the prison officials were

negligent rather than intentional.

The Fourth Circuitbegl Y 60& FTAYRAY3 (GKIFG [20St0SQa 206aSNBIyOS
exercise under the RLUIPA and that his removal from the Ramadan observance pass list qualified as a

substantial burden on his religious practice under the RLUIPA. The court noted that the burden then

shifted to the prison to justify its exclusion policy as compelled by considerations of security or good

order. ¢ KS O2dzNIIi NBYIFYRSR GKS OF aS ¥F2 NJyedthycaukt BRIGeNI (A 2y
the instruction that even if the asserted governmental interest is compelling, the defendants would have

to show that the exclusion policy is the least restrictive means of furthering this interest.

The court found that only the state Warden who issued the challenged policy was liable in his official
capacity, and not the Assistant Warden. The court noted that it had already decided in
the Madisoncase issued on the same day that damages are barred by the Eleventh Amendment.

Lovelace further sued the prison officials in their individual capacities. RLUIPA confers individual liability

2y F adlrdsS 2FFAOAIIET AF GKS 2FFAOALFE AYLR&aSa | &dz
compelling justification. The court inferred into RLUIPA a fault requirement and held that negligence

would not suffice to impose individual liability on officials. The court held that if an official intended to

burden free exercise, then the official would be liable under RLUIPA. The court concluded that there

was sufficient evidenceof culLJr 6 Af Aié G2 RSFSIHG GKS O2NNBOGAZ2YIf 2
The court found that there was a genuine question of fact whether the correctional officer acted

intentionally in depriving Lovelace of his free exercise rights. The court reviewed the evidence and

found that a reasonable fact-finder could conclude that the correctional officer acted maliciously in

misidentifying Lovelace and in failing to correct his error during the remainder of Ramadan. The district

court had held that the correctional officer was entitled to qualified immunity since the constitutionality

of RLUIPA was under question. The Fourth Circuit reversed and held that the proper inquiry was

whether a reasonable person would have understood that his conduct violated clearly established

rights. The court denied the motion for summary judgment based on qualified immunity. However, the
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Assistant Warden and Warden could not be held liable under RLUIPA, since they only negligently relied
dzLR2 Yy (1 KS O2 NNXB @eitck tAay'He bad seeh BvkléaSobithinga ludclytdyh &

The court of appeals similarly vacated the finding of summary judgment and remanded for further
FI OldzZf RS@GSt2LIVSyld [20Stl 0SQa O2yaltAaddziazylt Ofl

Although Judge Wilkinson wrote the Madisondecision, he wrote a 15 page dissent in Lovelace Judge

2 Af1Ayazy ¢l a y2YAYlLIGSR o6& wSlF3aly FyR ¢l a DS2NHS
July 2005. Seéhttp://www.washingtonpost.com/wp-

dyn/content/article/2005/07/08/AR2005070801689.html. He concurred in the judgment remanding

the case for further proceedings against the correctional officer, but dissented from the holding that the

LINA &2y Q& SEOfdzaAz2y LRtAOE Ylé& KI@gS gAaz2tlGSR w[! Lt
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