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Some Courts Wary of Expanding Defense of Sovereign Immunity 

In a series of recent decisions in different contexts, some courts have shown themselves to be wary of 

ŜȄǇŀƴŘƛƴƎ ǎǘŀǘŜǎΩ ǎƻǾŜǊŜƛƎƴ ƛƳƳǳƴƛǘȅ ŘŜŦŜƴǎŜǎ ōŜȅƻƴŘ ǘƘƻǎŜ ǎŜǘ ƻǳǘ ƛƴ ŎǳǊǊŜƴǘ ƭŀǿΦ 

The Northern District of California has ǊŜƧŜŎǘŜŘ ŀ ŎƻǳƴǘȅΩǎ ŀǘǘŜƳǇǘ ǘƻ ǇƛƎƎȅōŀŎƪ ƻƴ ǎǘŀǘŜ ǎƻǾŜǊŜƛƎƴ 

immunity, finding that where the county had discretion under state law governing foster care payment 

levels, it had no immunity if it committed non-state-sanctioned violations of applicable law. Laurie Q v. 

Contra Costa Co., 2004 WL 318609 (N.D. Cal. Feb. 17, 2004) (Patel, C.J.). 

 

The county claimed that, under McMillian v. Monroe County, Alabama, 520 U.S. 781 (1997), it was 

ƛƳƳǳƴŜ ōŜŎŀǳǎŜ ǘƘŜ {ǘŀǘŜ ƻŦ /ŀƭƛŦƻǊƴƛŀ ǿŀǎ ǘƘŜ ǊŜƭŜǾŀƴǘ άǇƻƭƛŎȅƳŀƪŜǊέ ƻŦ Ŧoster care payment levels 

and the county was merely following and implementing state law. InMcMillian, the Supreme Court had 

found that Alabama county sheriffs had sovereign immunity because they were state, not county, 

policymakers. The Laurie Q. court agǊŜŜŘ ǘƘŀǘ ǘƘŜǊŜ ǿŀǎ ǎƻƳŜ ŀƴŀƭƻƎȅ ōŜǘǿŜŜƴ ŀ /ƻǳƴǘȅΩǎ ŦƻǎǘŜǊ ŎŀǊŜ 

ǇǊƻƎǊŀƳ ŀƴŘ ŀ Ŏƻǳƴǘȅ ǎƘŜǊƛŦŦΥ άƧǳǎǘ ŀǎ ǘƘŜ /ƻǳƴǘȅ ƘŜǊŜ ŀŘƳƛƴƛǎǘŜǊǎ ŀ ǇǊƻƎǊŀƳ ǿƘƻǎŜ ŎƻƴǘƻǳǊǎ ŀǊŜ 

defined by the state, so too do sheriffs enforce a system of criminal law and procedure delineated 

ŀƭƳƻǎǘ ŜƴǘƛǊŜƭȅ ǎǘŀǘŜ ǎǘŀǘǳǘŜ ŀƴŘ ǊǳƭŜΦέ  

 

However, in a lengthy analysis, the district court limited McMillian to its facts, which involved the 

peculiar status of sheriffs under the Alabama Constitution. Rather, the court found that to enjoy 

sovereign ƛƳƳǳƴƛǘȅΣ άŀ ƭƻŎŀƭ ƻŦŦƛŎƛŀƭ όƻǊ ōƻŘȅύ Ƴǳǎǘ Řƻ ƳƻǊŜ ǘƘŀƴ ƻǇŜǊŀǘŜ ǳƴŘŜǊ ǘƘŜ ŀǳǎǇƛŎŜǎ ƻŦ ŀ 

ǎǘǊǳŎǘǳǊŜ ƻŦ ƳŀƴŘŀǘƻǊȅ ǎǘŀǘŜ ǊǳƭŜǎ ŀƴŘ ƛƳǇŜǊŀǘƛǾŜǎΣ ƻǊ ŜǾŜƴ ǳƴŘŜǊ ǘƘŜ ǎǳǇŜǊǾƛǎƛƻƴ ƻŦ ŀ ǎǘŀǘŜ ƻŦŦƛŎƛŀƭΦέ 

¢ƘŜ ŎƻǳǊǘ ǊŜŦǳǎŜŘ ǘƻ άŎŀǊǾŜ ƻǳǘ ŀƴ ŜƴƻǊƳƻǳǎ ŜȄŎŜǇǘƛƻƴ ŦǊƻƳ ǘƘŜ ƘŜŀǊǘ ƻŦ ǎŜŎǘƛƻƴ мфуо ƧǳǊƛǎǇǊǳŘŜƴŎŜέ 

ƻǊ ǘƻ άŎƻƴǘǊŀŘƛŎǘ ŘŜŎŀŘŜǎ ƻŦ ǎŜŎǘƛƻƴ мфуо ƧǳǊƛǎǇǊǳŘŜƴŎŜΣ ǎƘǊƻǳŘƛƴƎ ŎƻǳƴǘƛŜǎ ƛƴ ŀƴ 9ƭŜǾŜƴǘƘ !ƳŜƴŘƳŜƴǘ 

ƳŀƴǘƭŜ ǘƘŜȅ ǇǊŜǾƛƻǳǎƭȅ ŘƛŘ ƴƻǘ ŜƴƧƻȅΦέ 

 

The District of Rhode Island has similarly refused to engage in a dangerous expansion of Supreme Court 

rulings. In Office of the Child Advocate v. Lindgren, 296 F.Supp.2d 153 (D. R.I. 2004), the court found that 

a state official could not avoid a suit for prospective injunctive relief under the rule of Ex parte 

Young 209 U.S. 123 (19луύΣ ōȅ ŎƭŀƛƳƛƴƎ ŀ άǎǇŜŎƛŀƭέ ǎƻǾŜǊŜƛƎƴǘȅ ƛƴǘŜǊŜǎǘ ƛƴ ǘƘŜ ŎƘƛƭŘ ǿŜƭŦŀǊŜ ǎȅǎǘŜƳΦ 

In LŘŀƘƻ ǾΦ /ƻŜǳǊ ŘΩ!ƭŜƴŜ ¢ǊƛōŜ ƻŦ LŘŀƘƻ, the Supreme Court had found a special sovereignty interest in 

ǘƛǘƭŜ ǘƻ ŀƴŘ ŎƻƴǘǊƻƭ ƻǾŜǊ άŀ Ǿŀǎǘ ǊŜŀŎƘ ƻŦ ƭŀƴŘǎ ŀƴŘ ǿŀǘŜǊǎ ƭƻƴƎ ŘŜŜƳŜŘ ōy the State to be an integral 

ǇŀǊǘ ƻŦ ƛǘǎ ǘŜǊǊƛǘƻǊȅΧέΦ рнм ¦Φ{Φ нсмΣ нун όмффтύΦ ¢ƘŜ wƘƻŘŜ LǎƭŀƴŘ ŎƻǳǊǘ ŦƻǳƴŘΣ ƘƻǿŜǾŜǊΣ ǘƘŀǘ άǿƘƛƭŜ 

Rhode Island has a strong interest in the administration of its child welfare system, this interest does not 

rise to the levŜƭ ƻŦ ŀ ǎǇŜŎƛŀƭ ǎƻǾŜǊŜƛƎƴǘȅ ƛƴǘŜǊŜǎǘΣ ǎǳŎƘ ŀǎ ŀ ǎǘŀǘŜΩǎ ǇƻǿŜǊ ǘƻ ǘŀȄΦέ  

 

The Eighth Circuit has found that a court need not find a separate explicit waiver of sovereign immunity 

from liability for interest on money damages for which immunity has already been waived. Entergy 

Arkansas, Inc v. State of Nebraska et al., 2004 WL 298967 (8th Cir. Feb. 18, 2004). The court 

quoted Missouri v. Jenkins, пфм ¦Φ{Φ нтпΣ нум ƴΦ о όмфуфύ ǘƘŀǘ ǘƘŜǊŜ ƛǎ ƴƻ άŜǉǳƛǾŀƭŜƴǘ ǊǳƭŜ ǊŜƭŀǘƛƴƎ ǘƻ 

state immunity that embodies the same ultrastrict rule of construction for interest awards that has 
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grown up around the federal no-ƛƴǘŜǊŜǎǘ ǊǳƭŜΦέ  

 

Finally, the Tenth Circuit has found that sovereign immunity does not bar removal to federal court of an 

action brought by a state. State of Oklahoma ex rel. Edmondson v. Magnolia Marine Transport Co., 2004 

WL 339372 (10th Cir. Feb. 24, 2004) (a tort action against a barge that struck the I-40 bridge over a 

river). However, the court reserved the question whether a case may be removed if it includes counter- 

or cross-claims against the state. 

 

Taken together, these cases appear to show a tendency to limit the sovereign immunity defense to its 

current parameters. The courts appear to be particularly reluctant to expand immunity to contexts 

where the government has long been subject to suit. These cases emphasize for practitioners the 

importance of showing how extension of a sovereign immunity defense could have widespread 

ramifications and contradict long-standing caselaw that has not been wiped out by Seminole Tribe of Fla. 

v. Florida, 517 U.S. 44 (1996) and its progeny. 
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Court Upholds FMLA Self-Care Provision Against Sovereign Immunity 

Defense 

! ƳŀƎƛǎǘǊŀǘŜ ƧǳŘƎŜ ƛƴ ǘƘŜ 9ŀǎǘŜǊƴ 5ƛǎǘǊƛŎǘ ƻŦ ²ƛǎŎƻƴǎƛƴ Ƙŀǎ ǳǇƘŜƭŘ ǘƘŜ άǎŜƭŦ-ŎŀǊŜέ ǇǊƻǾƛǎƛƻƴ ƻŦ ǘƘŜ CŀƳƛƭȅ 

ŀƴŘ aŜŘƛŎŀƭ [ŜŀǾŜ !Ŏǘ όάCa[!έύΣ нф ¦Φ{Φ/Φ Ϡ нсмрόŀύ ŀƎŀƛƴǎǘ ŀ ŎƭŀƛƳ ǘƘŀǘ ƛǘ ǾƛƻƭŀǘŜǎ ǎǘŀǘŜǎΩ ǎƻǾŜǊŜƛƎƴ 

immunity. 

¢ƻŜƭƭŜǊ ǾΦ {ǘŀǘŜ ƻŦ ²ƛǎŎƻƴǎƛƴ 5ŜǇΩǘ ƻŦ /ƻǊǊŜŎǘƛƻƴǎ, 296 F. Supp. 2d (E.D. Wis. Dec. 23, 2003).In so doing, 

the court declined to follow the lead of the only post-Hibbs Court of Appeals ruling on the issue. 

 

The FMLA allows qualified employees to take unpaid leave from their jobs under four circumstances.  

Three of these involve care of family members (birth and care of a child; adoption or foster care of a 

child; and care for a spouse, child or parent who has a serious health condition).  29 U.S.C. § 

2615(a)(1)(A)-(C)).  The fourth, at issue here, is when the employee him or herself has a serious health 

condition.  Id. § 2615(a)(1)(D).  All four provisions apply to public as well as private employers.  The 

Ca[! ŜȄǇƭƛŎƛǘƭȅ ŀōǊƻƎŀǘŜǎ ǎǘŀǘŜǎΩ ǎƻǾŜǊŜƛƎƴ ƛƳƳǳƴƛǘȅ ōȅ ƳŀƪƛƴƎ ǘƘŜƳ ǎǳōƧŜŎǘ ǘƻ ǎǳƛǘ ƛƴ ŦŜŘŜǊŀƭ ŎƻǳǊǘ ŦƻǊ 

damages and injunctive relief.   

 

Last year, the Supreme Court upheld the family-care provisions of the FMLA, Nevada Department of 

Human Resources v. HibbsΣ роу ¦Φ{Φ тнм όнллоύΣ ŦƛƴŘƛƴƎ /ƻƴƎǊŜǎǎΩǎ ŀōǊƻƎŀǘƛƻƴ ƻŦ ǎƻǾŜǊŜƛƎƴ ƛƳƳǳƴƛǘȅ ǘƻ 

be a valid exercise of its power under section 5 of the Fourteenth Amendment.  ¢ƘŜ /ƻǳǊǘΩǎ ŘŜŎƛǎƛƻƴ 

rested on the substantial legislative history showing a history of gender discrimination premised on the 

view that family care was most appropriately a female obligation.  ¢ƘŜ /ƻǳǊǘ ŦƻǳƴŘ ǘƘŀǘ ǘƘŜ Ca[!Ωǎ 

family-ŎŀǊŜ ǇǊƻǾƛǎƛƻƴǎ ǿŜǊŜ άŎƻƴƎǊǳŜƴǘ ŀƴŘ ǇǊƻǇƻǊǘƛƻƴŀƭέ ǘƻ ǘƘŜƛǊ aim of preventing unconstitutional 

discrimination, especially in light of the heightened scrutiny given under the Constitution to state gender 

discrimination.    

 

It remains to be seen whether the Supreme Court will extend its ruling in Hibbs ǘƻ ǘƘŜ Ca[!Ωs self-care 

provision. Prior to Hibbs, eight Courts of Appeals had held either that the self-care provision or the 

entire FMLA violated sovereign immunity.  {ŜŜ .ǊƻŎƪƳŀƴ ǾΦ ²ȅƻƳƛƴƎ 5ŜǇΩǘ ƻŦ CŀƳƛƭȅ {ǾŎǎΦ, 342 F.3d 

1159, 1165 n.3 (10th Cir. 2003) (listing cases).  Hibbs overruled those decisions with respect to the family-

care provisions; it is unclear if the courts will reconsider their decisions on the self-care provision. The 

key issue will be whether the provision is premised on the need to remedy gender discrimination. After 

reviewing the legislative history, the Toeller court concluded that the self-care provision is part of an 

attempt,  

 

άǘƻ ǇǊŜŎƭǳŘŜ ŀƴȅ ƛƴŎŜƴǘƛǾŜ ŦƻǊ ŀƴ ŜƳǇƭƻȅŜǊ ǘƻ ƘƛǊŜ ŀ Ƴŀƴ ƻǾŜǊ ŀ ǿƻƳŀƴ ōŜŎŀǳǎŜΣ ǊŜƎŀǊŘƭŜǎǎ ƻŦ ǎŜȄ ƻǊ 

family status, all eligible employees are entitled to leave under the FMLA.  And, at the same time, 

Congress has been able to address its concern about single mothers with serious illnesses by ensuring 

that they are entitled to leave for their own serious health condition.έ   

 

Last fall, in the first Court of Appeals decision to reconsider the issue post-Hibbs, the Tenth Circuit 
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ǊŜŀŦŦƛǊƳŜŘ ƛǘǎ ŜŀǊƭƛŜǊ ƘƻƭŘƛƴƎ ǘƘŀǘ ǘƘŜ Ca[!Ωǎ ǎŜƭŦ-ŎŀǊŜ ǇǊƻǾƛǎƛƻƴ ǾƛƻƭŀǘŜǎ ǎǘŀǘŜǎΩ ǎƻǾŜǊŜƛƎƴ 

immunity.  Brockman, 342 F.3d at 1165. But the Tenth /ƛǊŎǳƛǘ ƛǘǎŜƭŦ ŀŎƪƴƻǿƭŜŘƎŜŘ ǘƘŀǘ άώǘϐƘŜǊŜ ƛǎ ŀ 

colorable argument to the effect that the self-care provision of the FMLA must be viewed as part of the 

!Ŏǘ ŀǎ ŀ ǿƘƻƭŜΣ ŀƴŘ ǘƘŀǘ ƛǘ ǿƻǳƭŘ ǘƘŜǊŜŦƻǊŜ ōŜ ŀ ǾŀƭƛŘ ŀōǊƻƎŀǘƛƻƴ ƻŦ ǎǘŀǘŜǎΩ ǎƻǾŜǊŜƛƎƴ 

ƛƳƳǳƴƛǘȅΦέ  Brockman, 342 F.3d at 1164.  

 

On the other hand, in a  summary unpublished decision, Montgomery v. Maryland, 72 Fed.Appx. 17, 19 

(4th Cir. 2003), the Fourth Circuit applied Hibbs to uphold the entire FMLA, without distinguishing 

between the family-care and the self-care provisions. 

 

Obviously, there is more to come on this topic. 
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Not All Waivers of Sovereign Immunity Construed Narrowly 

The Second and Ninth Circuits, in different contexts, have held that when a state voluntarily invokes the 

jurisdiction of a federal court, thereby waiving sovereign immunity, the scope of those waivers need not 

be viewed narrowly. 

Rather, following Lapides v. Bd. of Regents of Univ. Sys. Of Ga., 535 U.S. 613, 620 (2002), the courts 

ruled that the guiding principle is not the states' intent but rather the "need to avoid inconsistency, 

anomaly, and unfairness." 

In Embury v. King, 2004 WL 503813 (9th Cir. Mar. 16, 2004), the state removed to federal court a 

wrongful discharge case that included both state and federal claims, and then moved to dismiss based 

on sovereign immunity. The district court denied the motion, and the state appealed. In the interim, the 

Supreme Court held in Lapides that "removal is a form of voluntary invocation of a federal court's 

jurisdiction sufficient to waive the State's otherwise valid objection to litigation of a matter (here of 

state law) in a federal forum." 535 U.S. at 624. The Supreme Court reserved, however, the question of 

whether the defense was also waived as to the federal claims, which were dismissed on other grounds 

in the Lapides case. 

The Ninth Circuit addressed that question, and held that the affirmative act of removal waived the 

sovereign immunity defense over the entire case, including both federal and state law claims, and also 

over claims that were only asserted for the first time after removal. The court declined to view the 

waiver narrowly. "[T]he State removed the case, not the claims, and like all cases in federal court, it 

became subject to liberal amendment of the complaint." The court found that "the federal court's 

power extends, once immunity is waived, to the entire case, consistent with Article III's grant of power 

to decide 'Cases.'" The court concluded that "[a]llowing a State to waive immunity to remove a case to 

federal court, then 'unwaive' it to assert that the federal court could not act, would create a new 

definition of chutzpah." 

Using like reasoning, the Second Circuit has held that when a state agency has asserted a claim in a 

bankruptcy proceeding, that State may not then assert a sovereign immunity defense to a claim the 

bankruptcy trustee seeks to assert against another state agency as an offset against the first agency's 

claim. In Re: Charter Oak Associates v. Department of Social Svcs., 2004 WL 541129 (2d Cir. Mar. 19, 

2004). The court declined to address the issue, currently pending before the Supreme Court, whether 

Congress had the power in the Bankruptcy Code to abrogate sovereign immunity, or to "deem" a waiver 

that is broader than that permitted by the 11th Amendment. Rather, the court found that the 

Bankruptcy Code provision permitting such offset claims was consistent with the 11th Amendment 

because the state's litigation conduct in affirmatively invoking the power of a federal court by filing the 

proof of claim was a sufficient waiver of sovereign immunity to extend to the offset claim. The court 

noted that the trustee's claim against the state was merely an offset, and that limitation "protects the 

state's coffers because the state will never be liable to pay anything." 
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Like the Ninth Circuit, the Second Circuit thought it inappropriate to construe the state's waiver 

narrowly, reaching only the claim which the state wants to present. Relying on Lapides, the Second 

Circuit found that the narrow construction rule applies only to waivers effected through language, such 

as a statute, in which the issue is the state's intent. Waivers by conduct, in contrast, are "driven not by 

the state's 'actual preference or desire,' which might weigh in favor of construing a waiver narrowly, but 

rather by the 'need to avoid inconsistency, anomaly, and unfairness,' which requires a general 

assessment of the equities associated with the state's participation in the bankruptcy litigation." 

Quoting Lapides, 535 U.S. at 620. To permit states to invoke the court's jurisdiction selectively would 

enable them to collect from bankrupt estates "while permitting them to withhold the debts they owe to 

the estate, giving them a distinct and unfair advantage over other (non-state) creditors." 
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Court Finds Medicaid Nursing Home Provisions Enforceable Under 1983 

9ƭŘŜǊƭȅ aŜŘƛŎŀƛŘ ǊŜŎƛǇƛŜƴǘǎ ǊŜǇǊŜǎŜƴǘŜŘ ōȅ ǘƘŜ bŀǘƛƻƴŀƭ {ŜƴƛƻǊ /ƛǘƛȊŜƴǎΩ [ŀǿ /ŜƴǘŜǊ ŀƴŘ ǘƘŜ hŦŦƛŎŜ ƻŦ 

YŜƴǘǳŎƪȅ [ŜƎŀƭ {ŜǊǾƛŎŜǎ tǊƻƎǊŀƳǎΣ LƴŎΦ ƘŀǾŜ ǿƻƴ ŀƴ ŜŀǊƭȅ ǾƛŎǘƻǊȅ ƛƴ ǘƘŜ ŘƛǎǘǊƛŎǘ ŎƻǳǊǘΩs order denying 

ŘŜŦŜƴŘŀƴǘǎΩ Ƴƻǘƛƻƴ ǘƻ ŘƛǎƳƛǎǎ ŀƴŘ ƎǊŀƴǘƛƴƎ ǇƭŀƛƴǘƛŦŦǎΩ Ƴƻǘƛƻƴ ŦƻǊ ŀ ǇǊŜƭƛƳƛƴŀǊȅ ƛƴƧǳƴŎǘƛƻƴΦ 

The class action, Kerr v. Holsinger, No. 0-68-JMH (E.D. Ky. Mar. 25, 2004), was brought on behalf of 

elderly Medicaid beneficiaries who previously received nursing home or home-based long- term care 

services and then, without any change in their condition, were denied those services when Kentucky 

tried to address its budget shortfall. The analysis below focuses on the procedural portion of the opinion 

upholding jurisdiction under 42 U.S.C. § 1983.  

The court examined and upheld the three causes of action based on§ 1983. The defendants had argued 

that under Pennhurst State School & Hosp. v. Halderman, 451 U.S. 1, 28 (1981), programs enacted under 

the Spending Clause are generally unenforceable under § 1983. The court acknowledged the language in 

tŜƴƴƘǳǊǎǘΣ ōǳǘ ǊŜƭƛŜŘ ƻƴ ²ƛƭŘŜǊ ǾΦ ±ƛǊƎƛƴƛŀ IƻǇǎΦ !ǎǎΩƴΣ пфс ¦Φ{Φ пфуΣ рмм-12 (1990), and Westside 

Mothers v. Haveman, 289 F.3d 852, 862-63 (6th Cir. 2002), to find that Medicaid provisions can in some 

circumstances create rights enforceable against state officers through § 1983 if they were intended to 

benefit the plaintiffs, set a binding obligation on the state, and were not so too vague to enforce.  

 

The court found that all three relevant areas of the Medicaid statute created enforceable rights under § 

1983. The nursing home and home-based long term care services were mandatory under Medicaid and 

required to be provided to eligible individuals who need those sŜǊǾƛŎŜǎΦ ¢ƘŜ ǎŜǊǾƛŎŜǎ άŀǊŜ ŎƭŜŀǊƭȅ 

ƛƴǘŜƴŘŜŘ ǘƻ ōŜƴŜŦƛǘ tƭŀƛƴǘƛŦŦǎΣέ ŀƴŘ ǘƘŜ ǎǘŀǘǳǘŜ άŎŀǊŜŦǳƭƭȅ ŘŜǘŀƛƭǎ ǘƘŜ ǎŜǊǾƛŎŜǎ ǘƻ ōŜ ǇǊƻǾƛŘŜŘΦέ  

 

Similarly, the provision requiring states to have reasonable standards for determining eligibility 

consistent with the MeŘƛŎŀƛŘ !Ŏǘ ƛǎ άōȅ ƛǘǎ ǘŜǊƳǎ ΦΦΦ ƛƴǘŜƴŘŜŘ ǘƻ ǇǊƻǾƛŘŜ ǎǘŀƴŘŀǊŘǎ ǳǇƻƴ ǿƘƛŎƘ ƛƴŘƛǾƛŘǳŀƭ 

applicant can rely in the determination of their benefit eligibility by state officials. It is intended to 

benefit the plaintiffs, and it is a binding obligation on the staǘŜ ŀƎŜƴŎȅΦέ aŀǊƪǾŀ ǾΦ IŀǾŜƳŀƴΣ мсу 

CΦ{ǳǇǇΦнŘ сфрΣ тмм ό9Φ5Φ aƛŎƘΦ нллмύΣ ŀŦŦΩŘ омт CΦоŘ рпт όсǘƘ /ƛǊΦ нллнύΦ  

 

Finally, the court the right to a fair hearing was also a binding obligation on the state intended to benefit 

the plaintiffs, and was not too vagǳŜ ŀƴŘ ŀƳƻǊǇƘƻǳǎ ŀƴ ƻōƭƛƎŀǘƛƻƴ άƛƴ ƭƛƎƘǘ ƻŦ ǘƘŜ ƧǳŘƛŎƛŀǊȅΩǎ ǊŜƎǳƭŀǊ 

review of matters to determine whether an individual has been afforded appropriate procedural due 

ǇǊƻŎŜǎǎ ōȅ ŀ ǎǘŀǘŜ Ŝƴǘƛǘȅ ΦΦΦΦέ  

 

The court did not directly discuss or cite Gonzaga University v. Doe, 536 U.S. 273 (2002), which the 

ŘŜŦŜƴŘŀƴǘǎ ƘŀŘ ǊŜƭƛŜŘ ƻƴ ǘƻ ŀǊƎǳŜ ǘƘŀǘ ǘƘŜ aŜŘƛŎŀƛŘ ǎǘŀǘǳǘŜ Ƙŀǎ ƴƻ άǊƛƎƘǘǎ ŎǊŜŀǘƛƴƎέ ƭŀƴƎǳŀƎŜ ŀƴŘ Ŧŀƛƭǎ 

to confer, in unambiguous terms, enforceable individual rights. The defendants had made the argument 

that because the statute focuses on what the state must do, it creates no rights for individuals. But of 

course the state must provide services to individuals. The court apparently agreed with the plaintiffs 

that Gonzaga had not overruled Wilder but rather had cƛǘŜŘ ƛǘ ǿƛǘƘ ŀǇǇǊƻǾŀƭΦ ¢ƘŜ ŎƻǳǊǘΩǎ ŀƴŀƭȅǎƛǎ ƻŦ ǘƘŜ 
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Medicaid Act shows that the relevant provisions do meet the Gonzaga test. The court noted that the 

aŜŘƛŎŀƛŘ ǎŜǊǾƛŎŜǎ άΨǎƘŀƭƭ ōŜ ŦǳǊƴƛǎƘŜŘΩ ǘƻ ŜƭƛƎƛōƭŜ ǇŜǊǎƻƴǎ ŀƴŘ ώǘƘŜ ƴǳǊǎƛƴƎ ƘƻƳŜϐ ǎŜǊǾƛŎŜǎ ΨƳǳǎǘ ōŜ 

proviŘŜŘΦΩέ YŜǊǊΣ ǎƭƛǇ ƻǇΦ ŀǘ мм όǉǳƻǘƛƴƎ ǘƘŜ aŜŘƛŎŀƛŘ !Ŏǘύ όŎƻǳǊǘΩǎ ŜƳǇƘŀǎƛǎύΦ !ƭǘƘƻǳƎƘ ǘƘŜǎŜ ƳŀƴŘŀǘŜǎ 

are phrased in the passive tense, there is no ambiguity that the provisions mean that the services must 

be provided to individuals; combined with the eligibility requirements, which are also mandated, the 

individuals clearly have a right to those services. Indeed, Medicaid is commonly referred to as an 

άŜƴǘƛǘƭŜƳŜƴǘέ ǇǊƻƎǊŀƳΦ  It is hard to imagine how an entitlement could not be a right. 
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Gonzaga Contagion Quarantined? 

NSCLC Victory in Kentucky is One of Three Federal Court Decisions to Allow Enforcement of Medicaid 

Statute 

¢ƘŜ άGonzaga /ƻƴǘŀƎƛƻƴέ όǎŜŜ Washington Weekly, March 19, 2004), apparently epidemic in the federal 

courts, has slowed, or halted, at least temporarily. Three different federal courts, in a mere seven-day 

span, have ruled for individuals enforcing the Medicaid statute against state Medicaid agency officials. 

Of course, increasingly disparate readings by the federal courts of Gonzaga v. Doe, 536 U.S. 273 (2002), 

may stir the high court to speak once again on enforceability of federal statutes against state officials. In 

the meantime, though, a growing contingent of federal courts is holding that Medicaid beneficiaries may 

enforce the statute against state Medicaid agencies. 

 

Kerr v. Holsinger , No. 0-68-JMH (E.D. Ky. Mar. 25, 2004) 

The U.S. District Court for the Eastern District of Kentucky has granted the motion for preliminary 

injunction filed by the National Senior Citizens Law Center and the Office of Kentucky Legal Services 

Programs (OKLSP), on behalf of Kentucky residents whose Medicaid coverage for long-term care was 

ǘŜǊƳƛƴŀǘŜŘ ōȅ ǘƘŜ ǎǘŀǘŜΦ /ƻƴŎƭǳŘƛƴƎ ǘƘŀǘ άƳŀƴƛǇǳƭŀǘƛƴƎ ŜƭƛƎƛōƛƭƛǘȅ ǎǘŀƴŘŀǊŘǎ ƛƴ ƻǊŘŜǊ ǘƻ ƳŀƪŜ ǳǇ ŦƻǊ 

budget deficits is ǳƴǊŜŀǎƻƴŀōƭŜ ŀƴŘ ƛƴŎƻƴǎƛǎǘŜƴǘ ǿƛǘƘ aŜŘƛŎŀƛŘ ƻōƧŜŎǘƛǾŜǎΣέ ǘƘŜ ŎƻǳǊǘ ƻǊŘŜǊŜŘ ǘƘŀǘ ǘƘŜ 

ǇƭŀƛƴǘƛŦŦǎΩ aŜŘƛŎŀƛŘ ŎƻǾŜǊŀƎŜ ōŜ ƛƳƳŜŘƛŀǘŜƭȅ ǊŜƛƴǎǘŀǘŜŘΦ 

¢ƘŜ Ŏƭŀǎǎ ŀŎǘƛƻƴ ƭŀǿǎǳƛǘΣ ŦƛƭŜŘ ŀƎŀƛƴǎǘ ƻŦŦƛŎƛŀƭǎ ƛƴ YŜƴǘǳŎƪȅΩǎ aŜŘƛŎŀƛŘ ŀƎŜƴŎȅ ƛƴ hŎǘƻōŜǊΣ ŎƘŀƭƭŜƴƎŜŘ ǘƘŜ 

ŀƎŜƴŎȅΩǎ new regulations, revising long-term care eligibility standards. See Washington Weekly, Oct 10, 

нллоΦ ¢ƘŜ ŎƘŀƴƎŜǎ ǿŜǊŜ ŀǘ ǘƘŜ ŎŜƴǘŜǊ ƻŦ ǘƘŜ ǎǘŀǘŜΩǎ ŜŦŦƻǊǘ ǘƻ Ŏǳǘ Ϸрл Ƴƛƭƭƛƻƴ ŦǊƻƳ ƛǘǎ aŜŘƛŎŀƛŘ ƭƻƴƎ-term 

care spending, which officials apparently hoped to accomplish by simply making it unreasonably difficult 

for individuals to demonstrate a medical need for nursing home or home and community-based care 

services. In some cases, individuals who had resided in nursing homes for close to five years were being 

informed by the state that they did not need nursing facility care. 

tƻƛƴǘƛƴƎ ǘƻ YŜƴǘǳŎƪȅΩǎ ǇǊŜǾƛƻǳǎ ŦƛƴŘƛƴƎǎ ǘƘŀǘ ǘƘŜȅ ǿŜǊŜ ŜƭƛƎƛōƭŜ ŦƻǊ ƭƻƴƎ-term care, plaintiffs charged the 

state with denying mandatory Medicaid servicesτnursing facility servicesτto eligible individuals in 

violation of 42 U.S.C. §§1396a(a)(10)(A) and 1396(d)(a)(4), and with employing an unreasonable 

eligibility standard in violation of 42 U.S.C. §1396a(a)(17). Plaintiffs also alleged that the state was not 

providing them notices regarding their eligibility that complied with the requirements of 42 U.S.C. 

§1396a(a)(3). The state moved to dismiss, alleging that, per Gonzaga, the plaintiffs did not have any 

rights in these provisions that could be enforced under 42 U.S.C. §1983. 

The court held that all four provisions contain enforceable rights. Each, the court said, is clearly intended 

ǘƻ ōŜƴŜŦƛǘ ǘƘŜ ǇƭŀƛƴǘƛŦŦǎΣ ƛƳǇƻǎŜǎ ŀ ōƛƴŘƛƴƎ ƻōƭƛƎŀǘƛƻƴ ƻƴ ǘƘŜ ǎǘŀǘŜΣ ŀƴŘ ƛǎ ƴƻǘ ǎƻ άǾŀƎǳŜ ƻǊ ŀƳƻǊǇƘƻǳǎέ 

that its enforcement is beyond the scope of the judiciary. The court also held resoundingly that the state 

ŎƻǳƭŘ ƴƻǘ ǊŜǎǘǊƛŎǘ ǘƘŜǎŜ ǊƛƎƘǘǎ ŦƻǊ ǘƘŜ ǎƻƭŜ ǇǳǊǇƻǎŜ ƻŦ ǎŀǾƛƴƎ ƳƻƴŜȅΦ άaŜŘƛŎŀƛŘ ǊŜƎǳƭŀǘƛƻƴǎ ŀŘƻǇǘŜŘ ŦƻǊ 
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the wrong reason; i.e., without a Medicaid-related or health-related purpose, are contrary to the 

purpoǎŜǎ ƻŦ ǘƘŜ !Ŏǘ ōŜŎŀǳǎŜ ǘƘŜȅ ŀǊŜ ƛƴƘŜǊŜƴǘƭȅ ŀǊōƛǘǊŀǊȅΣ ǳƴǊŜŀǎƻƴŀōƭŜΣ ŀƴŘ ƛƴǾŀƭƛŘΦέ ¢ƘŜ ŎƻǳǊǘ ŘŜƴƛŜŘ 

ǘƘŜ ǎǘŀǘŜΩǎ Ƴƻǘƛƻƴ ǘƻ ŘƛǎƳƛǎǎ ŀƴŘ ƎǊŀƴǘŜŘ ŀ ǇǊŜƭƛƳƛƴŀǊȅ ƛƴƧǳƴŎǘƛƻƴΣ ƻǊŘŜǊƛƴƎ ŘŜŦŜƴŘŀƴǘǎ ǘƻ ǊŜƛƴǎǘŀǘŜ 

ǇƭŀƛƴǘƛŦŦǎΩ ōŜƴŜŦƛǘǎΦ 

 

Rabin v. Wilson-Coker , __F.3d__, 2004 WL 596090 

In Rabin, the U.S. Court of Appeals for the Second Circuit found the transitional medical assistance 

(TMA) provision of the Medicaid Act (42 U.S.C. §1396r-6) enforceable under 42 U.S.C. §1983, after 

specifically contrasting the provision with the Family Educational Rights and Privacy Act (FERPA) 

provision at issue in Gonzaga. 

42 U.S.C. §1396r-6 provides that individuals whose Medicaid coverage is connected to their eligibility for 

Temporary Assistance for Needy Families (TANF) may maintain Medicaid eligibility for up to six months 

after becoming ineligible for TANF because of income from employment. When Connecticut lowered its 

TANF income eligibility limit last year, it terminated Medicaid coverage of those losing TANF because of 

the new eligibility limit. Plaintiffs claimed they were entitled to TMA since their income from 

employment was rendering them ineligible under the new TANF income limit. The state argued that the 

statute only provides for TMA when an individual loses TANF eligibility because of an increase in 

employment income, not a decrease ƛƴ ǘƘŜ ¢!bC ƛƴŎƻƳŜ ƭƛƳƛǘΦ ¢ƘŜ ŘƛǎǘǊƛŎǘ ŎƻǳǊǘ ŀƎǊŜŜŘ ǿƛǘƘ ǘƘŜ ǎǘŀǘŜΩǎ 

reading of the statute and granted summary judgment to the state. Rabin v. Wilson-Coker, 266 

F.Supp.2d 332 (D. Conn. 2003). 

The court of appeals reversed, finding that the statute provides TMA for individuals who lose eligibility 

for TANF because of a decrease in the income limit if they: (1) have earned income; and (2) would not 

have been ineligible under the new income limits if they had only unearned income. The court also 

ǊŜƧŜŎǘŜŘ ǘƘŜ ǎǘŀǘŜΩǎ ŀǊƎǳƳŜƴǘ ǘƘŀǘ пн ¦Φ{Φ/Φ ϠмофсǊ-6 did not confer an enforceable right on the 

ǇƭŀƛƴǘƛŦŦǎΦ ¢ƘŜ ǇǊƻǾƛǎƛƻƴ ǎǘŀǘŜǎ ǘƘŀǘ άŜŀŎƘ ǎǘŀǘŜ ǇƭŀƴΦΦΦƳǳǎǘ ǇǊƻǾƛŘŜ ǘƘŀǘ ŜŀŎƘ ŦŀƳƛƭȅ ǿƘƛŎƘ ǿŀǎ ǊŜŎŜiving 

[TANF] in at least 3 to 6 months immediately preceding the month in which such family becomes 

ƛƴŜƭƛƎƛōƭŜ ŦƻǊ ǎǳŎƘ ŀƛŘΣ ōŜŎŀǳǎŜ ƻŦΧƛƴŎƻƳŜ ŦǊƻƳ ŜƳǇƭƻȅƳŜƴǘΦΦΦǊŜƳŀƛƴ ŜƭƛƎƛōƭŜ ŦƻǊ ŀǎǎƛǎǘŀƴŎŜ ǳƴŘŜǊ ǘƘŜ 

ǇƭŀƴΦΦΦέ 

The court distinguished the FERPA provision at issue in Gonzaga from the TMA provision, finding that 

ǘƘŜ ƭŀǘǘŜǊ ŘƻŜǎ ƴƻǘ Ŏƻƴǘŀƛƴ άǉǳŀƭƛŦȅƛƴƎ ƭŀƴƎǳŀƎŜ ŀƪƛƴ ǘƻ C9wt!Ωǎ ΨǇƻƭƛŎȅ ƻǊ ǇǊŀŎǘƛŎŜΦΩέ ¢ƘŜ ŎƻǳǊǘ ŀƭǎƻ 

ǊŜƧŜŎǘŜŘ ǘƘŜ ǎǘŀǘŜΩǎ ŀǊƎǳƳŜƴǘ ǘƘŀǘ ǘƘŜ ¢a! ǇǊƻǾƛǎƛƻƴ ƛǎ ŦƻŎǳǎŜŘ ƴƻǘ ƻƴ ŀƴ ƛƴŘƛǾƛŘǳŀƭΩǎ ōŜƴŜŦƛǘǎ ōut 

ǊŀǘƘŜǊ ǿƘŀǘ ŀ άǎǘŀǘŜ Ǉƭŀƴέ Ƴǳǎǘ ǊŜǉǳƛǊŜΦ ά/ƻƴƎǊŜǎǎ Ƙŀǎ ǇǊƻǾƛŘŜŘ ǘƘŀǘ Ψƛƴ ŀƴ ŀŎǘƛƻƴ ōǊƻǳƎƘǘ ǘƻ ŜƴŦƻǊŎŜ ŀ 

provision of [Medicaid], such provision is not to be deemed unenforceable because of its inclusion in a 

section of this chapter requiring a State plaƴ ƻǊ ǎǇŜŎƛŦȅƛƴƎ ǘƘŜ ǊŜǉǳƛǊŜŘ ŎƻƴǘŜƴǘǎ ƻŦ ŀ {ǘŀǘŜ ǇƭŀƴΣΩέ ŎƛǘƛƴƎ 

42 U.S.C. §1320a-2. The court remanded the case to the district court for a summary judgment ruling in 

favor of the plaintiffs. 
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Mendez v. Brown, __ F.Supp.2d __, 2004 WL 626550 (D.Mass.) 

The plaintiffs in Mendez are clinically obese women with a medical need for breast reduction surgery 

who were being denied coverage for the service by the state. The state informed the plaintiffs that it 

would only reconsider if they lost weight, at which point other less costly medical options would be 

ŀǾŀƛƭŀōƭŜΦ ¢ƘŜ ǇƭŀƛƴǘƛŦŦǎ ŀƭƭŜƎŜŘ ǘƘŀǘ ǘƘŜ ǎǘŀǘŜΩǎ ŘŜƴƛŀƭ ǾƛƻƭŀǘŜŘ пн ¦Φ{Φ/Φ Ϡмофсŀόŀύόуύ όǊŜǉǳƛǊƛƴƎ ǘƘŀǘ 

ǎŜǊǾƛŎŜǎ ōŜ ǇǊƻǾƛŘŜŘ ǿƛǘƘ άǊŜŀǎƻƴŀōƭŜ ǇǊƻƳǇǘƴŜǎǎέύΣ Ϡмофсŀόŀύόмлύ όǊŜǉǳƛǊƛƴƎ ǘƘŀǘ ǎŜǊǾƛŎŜǎ ōŜ ǇǊƻǾƛŘŜŘ 

to individuals in sufficient amount, scope and duration in comparison to other similarly situated 

ƛƴŘƛǾƛŘǳŀƭǎύΣ ŀƴŘ Ϡмофсŀόŀύόмтύ όƳŀƴŘŀǘƛƴƎ άǊŜŀǎƻƴŀōƭŜέ ŜƭƛƎƛōƛƭƛǘȅ ǎǘŀƴŘŀǊŘǎύΦ ¢ƘŜ ǎǘŀǘŜ ƳƻǾŜŘ ǘƻ 

dismiss on grounds that plaintiffs did not have any rights enforceable in these provisions. 

The court noted that prior to Gonzaga, all three provisions had been found by federal courts to be 

ŜƴŦƻǊŎŜŀōƭŜ ǳƴŘŜǊ ϠмфуоΣ ŀƴŘ ŦƻǳƴŘ ƴƻ ƳŜǊƛǘ ƛƴ ǘƘŜ ǎǘŀǘŜΩǎ ŀǊƎǳƳŜƴǘ ǘƘŀǘ Gonzaga άŜǾƛǎŎŜǊŀǘŜŘέ ǘƘƻǎŜ 

prior rulings. It criticized Sabree v. Houston, 245 F.Supp.2d 653 (E.D.Pa.2003), now on appeal before the 

¢ƘƛǊŘ /ƛǊŎǳƛǘΣ ŀǎ ŀ ŘŜŎƛǎƛƻƴ ǿƘƛŎƘΣ άƻǇƛƴŜǎΣ ƛƴ ŀƴ ǳƴǎǳǇǇƻǊǘŜŘ ŦƻƻǘƴƻǘŜΣ ǘƘŀǘ ŎŜǊǘŀƛƴ ǇǊŜ-GonzagaŎŀǎŜǎέ 

ŦƛƴŘƛƴƎ ǇǊƻǾƛǎƛƻƴǎ ƻŦ ǘƘŜ aŜŘƛŎŀƛŘ ǎǘŀǘǳǘŜ ŜƴŦƻǊŎŜŀōƭŜ ǿŜǊŜ άŘƛǎŀǾƻǿŜŘ by GonzagaΦέ ¢ƘŜ ŎƻǳǊǘ ŀƎǊŜŜŘ 

ǿƛǘƘ ǇƭŀƛƴǘƛŦŦǎ ǘƘŀǘΣ ά{ŀōǊŜŜΩǎάŘƛǎŀǾƻǿώŀƭϐέ ƭŀƴƎǳŀƎŜ ƛǎ ǳƴǘŜƴŀōƭŜΦέ 

¢ƘŜ ŎƻǳǊǘ ŀƎǊŜŜŘ ǘƘŀǘ ǘƘŜ ǎǘŀǘŜΩǎ Ǉƻǎƛǘƛƻƴ ƘŀŘ άǎƻƳŜ ǊŜǎƻƴŀƴŎŜέ ƛƴ ƭƛƎƘǘ ƻŦ ǘƘŜ CƛǊǎǘ /ƛǊŎǳƛǘΩǎ ƻǇƛƴƛƻƴ 

in Long Term Care Pharmacy Alliance v. Ferguson, __F.3d__, 2004 WL 513790 (finding that, 

per GonzagaΣ ǇǊƻǾƛŘŜǊǎ Řƻ ƴƻǘ ƘŀǾŜ ŀƴ ŜƴŦƻǊŎŜŀōƭŜ ǊƛƎƘǘ ƛƴ ǘƘŜ ǎǘŀǘǳǘŜΩǎ άŜǉǳŀƭ ŀŎŎŜǎǎ ǇǊƻǾƛǎƛƻƴΣέ пн 

U.S.C. §1396a(a)(30)(A), see Washington Weekly, March 19, 2004). However, the court stated that the 

three Medicaid proǾƛǎƛƻƴǎ ŀǘ ƛǎǎǳŜ άǊŜŀŘƛƭȅ ǎǳǊǾƛǾŜ ŀƴȅ ƘŜƛƎƘǘŜƴŜŘ ŀƴŀƭȅǎƛǎ 

which Gonzaga ǊŜǉǳƛǊŜǎΧώ9ϐŀŎƘ ǎǳōǎŜŎǘƛƻƴτagain unlike (30)(A) [the equal access provision]τ

ƛŘŜƴǘƛŦƛŜǎ ŀ ΨŘƛǎŎǊŜǘŜ Ŏƭŀǎǎ ƻŦ ōŜƴŜŦƛŎƛŀǊƛŜǎΦΩέ ¢ƘŜ ŎƻǳǊǘ ǘƘŜǊŜŦƻǊŜ ŘŜƴƛŜŘ ǘƘŜ ǎǘŀǘŜΩǎ Ƴƻǘƛƻƴ ŦƻǊ ŘƛǎƳƛǎǎŀl. 
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D.C. Circuit Rejects Scalia, Thomas Views on Enforcement of Spending 

Clause Legislation 

Lƴ ŀ ŦƻƻǘƴƻǘŜ ƛƴ ŀ aŜŘƛŎŀƛŘ ƻǇƛƴƛƻƴΣ ǘƘŜ 5Φ/Φ /ƛǊŎǳƛǘ ǊŜƧŜŎǘŜŘ WǳǎǘƛŎŜǎ {ŎŀƭƛŀΩǎ ŀƴŘ ¢ƘƻƳŀǎΩǎ ǾƛŜǿ ǘƘŀǘ 

Spending Clause legislation such as Medicaid may only be enforced by private parties if there is an 

explicit private cause of action. 

tƭŀƛƴǘƛŦŦǎΣ ŘǊǳƎ ƳŀƴǳŦŀŎǘǳǊŜǊǎΣ ǿŜǊŜ ŎƭŀƛƳƛƴƎ ǘƘŀǘ ŘǊǳƎ ǊŜōŀǘŜ ǊŜǉǳƛǊŜƳŜƴǘǎ ƛƴ aƛŎƘƛƎŀƴΩǎ aŜŘƛŎŀƛŘ 

program violated and were preempted by the federal Medicaid statute under the Supremacy Clause. 

Although the court ultimately upheld summary judgment against the plaintiffs, in footnote 3 at the 

ƻǳǘǎŜǘ ƻŦ ǘƘŜ ƻǇƛƴƛƻƴΣ ǘƘŜ ŎƻǳǊǘ ǊŜƧŜŎǘŜŘ aƛŎƘƛƎŀƴΩǎ ŀǊƎǳƳŜƴǘ ǘƘŀǘ ǘƘŜ ǇƭŀƛƴǘƛŦŦǎ ŘƛŘ ƴƻǘ ƘŀǾŜ ǇǊƛǾŀǘŜ 

right of action for injunctive relief. Michigan had claimed that Spending Clause legislation is like a 

contract between the federal and state governments, and thus is enforceable by third parties ς- i.e., 

Medicaid beneficiaries or providers ς ƻƴƭȅ ƛŦ ǘƘŜ άŎƻƴǘǊŀŎǘέ ƎƛǾŜǎ ǘƘŜƳ ŜȄǇƭƛŎƛǘ ǘƘƛǊŘ ǇŀǊǘy beneficiary 

rights through an explicit private cause of action. See PhRMA v. Walsh, 123 S.Ct. 1855, 1878 (2003) 

(Scalia, J., concurring in the judgment); id. (Thomas, J. concurring in the judgment). This argument would 

invalidate implied causes of action, § 1983 causes of action, and preemption challenges for the vast 

reaches of legislation enacted under the Spending Clause. 

The D.C. Circuit (Henderson, Rogers and Williams), however, noted that in the Supreme Court's opinion 

ƛƴ ²ŀƭǎƘΣ άώōϐȅ ŀŘŘǊŜǎǎƛƴƎ ǘƘŜ ƳŜǊƛǘǎ ƻŦ ǘƘŜ ǇŀǊǘƛŜǎΩ ŀǊƎǳƳŜƴǘǎ ǿƛǘƘƻǳǘ ƳŜƴǘƛƻƴ ƻŦ ŀƴȅ ƧǳǊƛǎŘƛŎǘƛƻƴŀƭ 

flaw, the remaining seven Justices appear to have sub silentio found no flaw. See Steel Co. v. Citizens for 

ŀ .ŜǘǘŜǊ 9ƴǾΩǘΣ рно ¦Φ{Φ уоΣ фп-102 .... (1998) (federal courts must ensure they have jurisdiction before 

considering merits)." 
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Court Restricts Congress' Power to Legislate on Behalf of Disabled 

The Commerce Clause Is Shrinking 

In a rather startling decision, the Eighth Circuit has held that Congress does not have the power under 

the Commerce Clause to prohibit a $2 fee charged for disabled parking placards because the fee has no 

substantial effect on interstate commerce. Klingler v. Director, Department of Revenue, 2004 WL 936687 

(8th Cir. May 3, 2004). The court's restrictive view of interstate commerce harkens back to pre-1937 

decisions striking down New Deal legislation. 

The plaintiffs claimed that the fee violated a regulation under the Americans with Disabilities Act that 

prohibits any "surcharge" on a disabled person to cover the costs of complying with the ADA's 

nondiscrimination requirements. The court declined to address whether the fee even violated the ADA 

regulation but went straight to the constitutional issue, saying, "this is one of those rare occasions 

where the appropriate resolution of the constitutional issue is reasonably straightforward and 

determinate and the resolution of the statutory issue is, by contrast, difficult and complex." 

The court rejected the plaintiffs' claim that it need only examine whether Title II of the ADA, which 

prohibits public entities from discriminating against the disabled, is permissible legislation under the 

Commerce Clause. Instead, the court scrutinized whether the particular form of discrimination affects 

interstate commerce-that is, whether the $2 placard fee itself is "closely connected to some national 

commercial market." The court thought it important that Congress made "no findings that the type of 

parking placard fees being regulated here substantially affect interstate commerce." As the dissent 

points out, however, "Congress could not possibly make express findings about every situation to which 

the ADA might be extended, nor is it required to do so under the Commerce Clause." 

The court set forth several ways in which the placard fee could be viewed as related to interstate 

commerce, but then rejected every one. The fee "does involve the collection of money, and can thus 

perhaps be classified as 'economic' in a sense." But the court insisted that Congress only has the power 

to regulate activities that are "commercial" rather than more broadly "economic," and held that 

"nonprofit revenue collection for state government" is not commercial. The court agreed that the 

transferable parking placards enable disabled persons to get into stores, use rental cars, and otherwise 

participate in interstate commerce, but the court then opined that the $2 fee does not substantially 

restrict those activities. Finally, the fee "could be deemed to affect interstate commerce substantially" 

because "[o]ne could reasonably presume that a sizeable portion of the [$400,000 per year generated 

by the fee] would, in the absence of the placard fee, have ended up flowing through the various 

channels of interstate commerce." But the court felt that this effect was too indirect and remote. 

The plaintiffs argued that this case was similar to those under the Civil Rights Act of 1964 holding that 

Congress could prohibit discrimination in hotels that served interstate travelers or at a small local 

restaurant whose food had moved in interstate commerce. The court distinguished those cases by 

finding that the economic transactions at issue were significant in the aggregate, whereas there was no 

finding that the $2 fee was. Yet the discrimination that Congress was prohibiting in the Civil Rights Act is 
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no more commercial than discriminatory imposition of the placard fee, and the interstate commerce link 

seems equally strong or attenuated in both. 

The dissent argued that the majority was attacking each of these interstate commerce justifications as 

though they were "an ordinary fact to be proved by a preponderance of the evidence." However, they 

were instead legislative facts, and "we owe it to Congress to assume the existence of any state of facts 

reasonably conceivable by the legislature at the time the statute was enacted." When the 

constitutionality of a statute is in question, "We should give Congress the benefit of the doubt." 

The implications to the majority's approach are profound. Although the activity challenged in this case 

involves a public entity, the court's analysis is equally applicable to a private setting. Much of what 

Congress does under its Commerce Clause power is motivated by noncommercial concerns, and 

certainly has little to do with interstate commerce in the literal sense. Fair housing laws that protect the 

elderly and disabled against discrimination in private housing, for example, have little to do with 

interstate commerce. Similarly, the Endangered Species Act is under attack by conservative judges who 

believe that Congress only has the power to protect commercially viable species traded in interstate 

commerce. The Supreme Court has recently begun cutting back on the broad deference that it has given 

Congress since 1937. If the Eighth Circuit's decision in Klingler is any indication, soon Congress may only 

be able to protect the elderly, disabled and other vulnerable communities when doing so serves 

commercial purposes. It remains to be seen how far the Court will go but, clearly, the power of Congress 

to protect against discrimination is shrinking. 
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Three Supreme Court Cases Upholding Congressional Power 

In three opinions this week in different areas, the Supreme Court has upheld federal statutes against 

ŎƭŀƛƳǎ ǘƘŀǘ ǘƘŜ ǎǘŀǘǳǘŜǎ ŜȄŎŜŜŘŜŘ /ƻƴƎǊŜǎǎΩǎ legislative power under the Constitution. 

Whether these decisions signal greater deference toward Congress will undoubtedly be the source of 

ŘŜōŀǘŜΦ ²Ƙŀǘ ǎŜŜƳǎ ŀǇǇŀǊŜƴǘ ƛǎ ǘƘŀǘ /ƻƴƎǊŜǎǎΩǎ ǇƻǿŜǊ ǘƻ ŜƴŀŎǘ ōǊƻŀŘ ǇǊƻǘŜŎǘƛƻƴǎ ŦƻǊ ƛƴŘƛǾƛŘǳŀƭǎ ǿƛƭƭ 

likely remain under siege, even if the Court will uphold more narrow measures. 

In Tennessee v. Lane, 2004 WL 1085482 (May 17, 2004), the Supreme Court held that Title II of the 

Americans with Disabilities Act, as applied to the class of cases implicating judicial services, was within 

/ƻƴƎǊŜǎǎΩǎ мпǘƘ !ƳŜƴŘƳŜƴǘ ǇƻǿŜǊ ǘƻ ŀōǊƻƎŀǘŜ ǎǘŀǘŜ ǎƻǾŜǊŜƛƎƴ ƛƳƳǳƴƛǘȅΦ  

In Tennessee Student Assistance Corp. v. Hood, 2004 WL 1085610 (May 17, 2004), the Court held 7-2 

that the bankruptcy provision allowing discharge of state student loans does not violate state sovereign 

ƛƳƳǳƴƛǘȅ ōŜŎŀǳǎŜ ōŀƴƪǊǳǇǘŎȅ ƛǎ ŀƴ ƛƴ ǊŜƳ ǇǊƻŎŜŜŘƛƴƎ ƻǾŜǊ ǘƘŜ ŘŜōǘƻǊΩǎ ŜǎǘŀǘŜ ŀƴŘ ƴƻǘ ŀƴ ƛƴ ǇŜǊǎƻƴŀƳ 

suit against the state. This analysis obviated the need for a ruling on the question raised by petitioner, 

whether Congress has power under the Article I Bankruptcy Clause of the Constitution to abrogate state 

sovereign immunity. The reliance on the in rem nature of bankruptcy cases, not transferrable to many 

other classes of cases, gave the Court a way to uphold uniform application of bankruptcy rules to state 

debts without undercutting the ruling of Seminole Tribe v. Florida, 517 U.S. 44 (1996), that Congress 

lacks authority under Article I to abrogate state sovereign immunity. 

Finally, in Sabri v. United States, 2004 WL 1085233 (May 17, 2004), the Court held that Congress had the 

power under the Necessary and Proper Clause to create a federal crime of bribing an official of a state or 

local entity that receives as least $10,000 in federal funds, even if there is no connection between the 

bribe and the federal money. This decision deserves a few more words, as it is interesting both for the 

scope of the Necessary and Proper Clause and for the discussion of as applied versus facial challenges. 

 

In Sabri, petitioner Sabri claimed ǘƘŀǘ ŀ ŦŜŘŜǊŀƭ ōǊƛōŜǊȅ ǎǘŀǘǳǘŜ ǿŀǎ ƻǾŜǊōǊƻŀŘ ŀƴŘ ōŜȅƻƴŘ /ƻƴƎǊŜǎǎΩǎ 

Article I powers because it did not require a connection between the bribery and federal funds, even if 

ǘƘŜǊŜ ǿŀǎ ǎǳŎƘ ŀ ŎƻƴƴŜŎǘƛƻƴ ƛƴ Ƙƛǎ ŎŀǎŜΦ ²Ƙŀǘ ƛǎ ƛƴǘŜǊŜǎǘƛƴƎ ƛǎ ǘƘŜ /ƻǳǊǘΩǎ ōǊƻŀŘ ƭŀnguage to describe 

/ƻƴƎǊŜǎǎΩǎ ǇƻǿŜǊ ǳƴŘŜǊ ǘƘŜ bŜŎŜǎǎŀǊȅ ŀƴŘ tǊƻǇŜǊ /ƭŀǳǎŜΥ ǘƘŜ ōǊƛōŜǊȅ ǎǘŀǘǳǘŜ ǿŀǎ ŀ άǊŀǘƛƻƴŀƭ ƳŜŀƴǎέ ƻŦ 

protecting federal monies. Although not every bribe will have a direct connection to federal funds, 

άŎƻǊǊǳǇǘƛƻƴ ŘƻŜǎ ƴƻǘ ƘŀǾŜ ǘƻ ōŜ ǘƘŀt limited to affect the federal interest. Money is fungible, bribed 

officials are untrustworthy stewards of federal funds, and corrupt contractors do not deliver dollar-for-

dollar value.... [M]oney can be drained off here because a federal grant is pouring ƛƴ ǘƘŜǊŜΦέ ¢ƘŜ /ƻǳǊǘ 

ǊŜƧŜŎǘŜŘ {ŀōǊƛΩǎ ŀƴŀƭƻƎƛŜǎ ǘƻ ǘƘŜ ŘŜŎƛǎƛƻƴǎ ǊŜǎǘǊƛŎǘƛƴƎ /ƻƴƎǊŜǎǎΩǎ /ƻƳƳŜǊŎŜ /ƭŀǳǎŜ ǇƻǿŜǊǎ ƛƴ ¦ƴƛǘŜŘ 

{ǘŀǘŜǎ ǾΦ [ƻǇŜȊΣ рмп ¦Φ{Φ рпф όмффрύΣ ŀƴŘ ¦ƴƛǘŜŘ {ǘŀǘŜǎ ǾΦ aƻǊǊƛǎƻƴΣ рнф ¦Φ{Φ рфу όнлллύΦ ά{ŀōǊƛ ǿƻǳƭŘ ōŜ 

hard pressed to claim ... thŀǘ ώǘƘŜ ōǊƛōŜǊȅ ǎǘŀǘǳǘŜϐ ΨƘŀǎ ƴƻǘƘƛƴƎ ǘƻ Řƻ ǿƛǘƘΩ ǘƘŜ ŎƻƴƎǊŜǎǎƛƻƴŀƭ ǎǇŜƴŘƛƴƎ 

ǇƻǿŜǊΦέ όvǳƻǘƛƴƎ [ƻǇŜȊύΦ 
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WǳǎǘƛŎŜ ¢ƘƻƳŀǎ ŎƻƴŎǳǊǊŜŘ ōǳǘ ǿǊƻǘŜ ǎŜǇŀǊŀǘŜƭȅ ǘƻ ŎǊƛǘƛŎƛȊŜ ǘƘŜ /ƻǳǊǘΩǎ ǊŜŀǎƻƴƛƴƎΦ άώ¢ϐƘŜ /ƻǳǊǘ ŀǇǇŜŀǊǎ 

to hold that the Necessary and Proper Clause authorizes the exercise of any power that is no more than 

ŀ ΨǊŀǘƛƻƴŀƭ ƳŜŀƴǎΩ ǘƻ ŜŦŦŜŎǘǳŀǘŜ ƻƴŜ ƻŦ /ƻƴƎǊŜǎǎΩ ŜƴǳƳŜǊŀǘŜŘ ǇƻǿŜǊΦέ wŀǘƘŜǊΣ ǘƘŜǊŜ Ƴǳǎǘ ōŜ άǎƻƳŜ 

ƻōǾƛƻǳǎΣ ǎƛƳǇƭŜ ŀƴŘ ŘƛǊŜŎǘ ǊŜƭŀǘƛƻƴ ōŜǘǿŜŜƴ ǘƘŜ ǎǘŀǘǳǘŜ ŀƴŘ ǘƘŜ ŜƴǳƳŜǊŀǘŜŘ ǇƻǿŜǊΦέ 

The Court does appear to be more willing here to accept an attenuated link between federal spending 

and the bribery than it was in Lopez and Morrison to accept a link between crime and education, on the 

one hand, and interstate commerce. It is difficult to tell whether the Court is indeed adopting a more lax 

approach to the Necessary and Proper Clause, or more likely, is simply more deferential in the case of a 

criminal statute, especially one that has in its text a jurisdictional link to federal interests. Nevertheless, 

it is notŜǿƻǊǘƘȅ ǘƘŀǘ ǘƘŜ /ƻǳǊǘ ŘƛŘ ƴƻǘ ǳǎŜ ǘƘŜ {ŀōǊƛ ŎŀǎŜ ŀǎ ŀƴ ƻǇǇƻǊǘǳƴƛǘȅ ǘƻ ōŜƎƛƴ ǊŜǎǘǊƛŎǘƛƴƎ /ƻƴƎǊŜǎǎΩ 

power under the Necessary and Proper Clause, as some observers had expected. 

The Sabri decision (written by Justice Stevens) is also interesting for the dicta ς not joined by Justices 

Scalia or Kennedy ς ƻƴ {ŀōǊƛΩǎ ŦŀŎƛŀƭ ŎƘŀƭƭŜƴƎŜ ǘƻ ǘƘŜ ǎǘŀǘǳǘŜΦ άCŀŎƛŀƭ ŎƘŀƭƭŜƴƎŜǎ ƻŦ ǘƘƛǎ ǎƻǊǘ ŀǊŜ ŜǎǇŜŎƛŀƭƭȅ 

to be discouraged.... [W]e have recognized the validity of facial attacks alleging overbreadth (although 

not necessarily using that term) in relatively few settings, and, generally, on the strength of specific 

reasons weighty enough to overcome our well-ŦƻǳƴŘŜŘ ǊŜǘƛŎŜƴŎŜΦέ !ǎ ŜȄŀƳǇƭŜǎ ƻŦ ǘƘƻǎŜ ǊŀǊŜ ǎŜǘǘƛƴƎǎ 

where facial challenges are appropriate, the Court listed free speech, abortion and ς ominously ς 

άƭŜƎƛǎƭŀǘƛƻƴ ǳƴŘŜǊ Ϡ р ƻŦ ǘƘŜ CƻǳǊǘŜŜƴǘƘ !ƳŜƴŘƳŜƴǘέ όŎƛǘƛƴƎ /ƛǘȅ ƻŦ .ƻŜǊƴŜ ǾΦ CƭƻǊŜǎрнм ¦Φ{Φ рлт όмффтύΦ 

Yet the Court did not mention the fact that the very same day, in Tennessee v. Lane, it had refused a 

facial challenge to the ADA, ruling instead held that the statute was appropriate 14th Amendment 

legislation as applied to cases implicating access to judicial services. 

These three decisions taken together appear to show that at least five justices are uncomfortable about 

ƎƻƛƴƎ ǘƻƻ ŦŀǊ ǿƛǘƘ ǘƘŜ {ǳǇǊŜƳŜ /ƻǳǊǘΩǎ ǊŜŎŜƴǘ ŀǎǎŀǳƭǘ ƻƴ ŎƻƴƎǊŜǎǎƛƻƴŀƭ ǇƻǿŜǊ ŀƴŘ ŀǊŜ ǿƛƭƭƛƴƎ ǘƻ ǳǇƘƻƭŘ 

federal statutes where they can. 
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Supreme Court Upholds ADA Title II Protection Of Access To Court 

Facilities 

On May 17, 2004, a 5-4 Supreme Court majƻǊƛǘȅ ǳǇƘŜƭŘ /ƻƴƎǊŜǎǎΩ ŀǳǘƘƻǊƛǘȅΦΦΦǘƻ ǊŜǉǳƛǊŜ ǎǘŀǘŜ 

governments to ensure access by disabled persons to state court facilities, and to empower individuals 

to recover damages for violations of this requirement. 

The decision, Tennessee v. Lane, 2004 WL 1085482 (May 17, 2004), redraws the boundaries between 

state sovereign immunity from private lawsuits under the eleventh amendment and Congressional 

authority to enforce the fourteenth amendment. In effect, theTennessee majority tempers the 

expansion of state sovereignty originated in Seminole Tribe v. Florida, 517 U.S. 44 (1996) and the 

ŎƻƴǘǊŀŎǘƛƻƴ ƻŦ /ƻƴƎǊŜǎǎΩ ŦƻǳǊǘŜŜƴǘƘ ŀƳŜƴŘƳŜƴǘ ŜƴŦƻǊŎŜƳŜƴǘ ŀǳǘƘƻǊƛǘȅ ƛƴ Boerne v. Flores, 521 U.S. 507 

(1997). In SeminoleTribe, the Court held that only the fourteenth amendment, not the commerce clause 

or other Article I provisions, gives Congress the power to abrogate state sovereign immunity from 

private damage suits. In Boerne the Court introduced a doctrinal formula purporting to narrow 

/ƻƴƎǊŜǎǎΩ ŀǳǘƘƻǊƛǘȅ ǘƻ ŘƛǎǘǳǊb state prerogatives, by requiring that fourteenth amendment enforcement 

ƭŜƎƛǎƭŀǘƛƻƴ ǳƴŘŜǊ ǎŜŎǘƛƻƴ ŦƛǾŜ ƻŦ ǘƘŜ ŀƳŜƴŘƳŜƴǘ ŎƻƴǎǘƛǘǳǘŜ ŀ άŎƻƴƎǊǳŜƴǘ ŀƴŘ ǇǊƻǇƻǊǘƛƻƴŀƭέ ǊŜǎǇƻƴǎŜ ǘƻ 

demonstrated state violations of the substantive provisions of section one. 

One year ago, in Nevada Dept. of Human Resources v. Hibbs, 583 U.S. 721 (2003), the Court signaled 

that, given its current membership, a majority cannot be assembled to carry the strict logic of 

the Boerne standards to extreme logical endpoints in all cases. The new decision strengthens and 

clarifies that signal. 

In Hibbs, the Court, in a 6-3 opinion by Chief Justice Rehnquist, surprised observers by validating private 

damage suits against states under the federal Family and Medical Leave Act. Prior to Hibbs, a bare 

ƳŀƧƻǊƛǘȅ ǎƻƳŜǘƛƳŜǎ ƭŀōŜƭŜŘ ǘƘŜ άCŜŘŜǊŀƭƛǎƳ CƛǾŜέ ς Chief Justice Rehnquist and Justices Scalia, Thomas, 

wŜƘƴǉǳƛǎǘΣ ŀƴŘ hΩ/ƻƴƴƻǊ ς had upheld immunity and struck down federal laws authorizing private 

damage actions in every case applying the Boerne fourteenth amendment jurisprudence. In these cases, 

the four dissenters ς Justices Stevens, Souter, Ginsburg, and Breyer ς remained equally firm in their 

ŘƛǎŀǇǇǊƻǾŀƭ ƻŦ ǘƘŜ ƴŜǿ ŘƻŎǘǊƛƴŜΦ ¢ƘŜȅ ƛƴǎƛǎǘŜŘ ǘƘŀǘ ǘƘŜ ƳŀƧƻǊƛǘȅΩǎ ǎƻƭƛŎƛǘǳŘŜ ŦƻǊ ǎǘŀǘŜ ƎƻǾŜǊƴƳŜƴǘǎ 

in Boerne ŀƴŘ ǊŜƭŀǘŜŘ ŎŀǎŜǎ ǿŀǎ ƴƻǘ ƻƴƭȅ ƛƴŎƻǊǊŜŎǘ ōǳǘ ƛƴǾŀƭƛŘ ŀǎ ǇǊŜŎŜŘŜƴǘΥ άƧǳŘƛŎƛŀƭ ŀŎǘƛǾƛǎƳ ώǘƘŀǘϐ 

represents such a radical departure from the proper role of this Court that it should be opposed 

ǿƘŜƴŜǾŜǊ ǘƘŜ ƻǇǇƻǊǘǳƴƛǘȅ ŀǊƛǎŜǎΦέ Kimel v. Florida Board of Regents, 528 U.S. 62, 99 (2000) (Stevens, J., 

dissenting) (Kimel held that the Age Discrimination in Employment Act of 1967 is unenforceable by 

private damage actions.) 

However, Tennessee v. Lane may reflect, not simply a fracturing of the Federalism Five in this case and 

in HibbsΣ ōǳǘ ŀ ƴŜǿ ǎǘǊŀǘŜƎƛŎ ǊŜŀƭƛƎƴƳŜƴǘΦ LŦ ǘƘƛǎ ŀƭƛƎƴƳŜƴǘ ƘƻƭŘǎΣ WǳǎǘƛŎŜ hΩ/ƻƴƴƻǊ Ƙŀǎ ƧƻƛƴŜŘ ǘƘŜ 

erstwhile dissenters in a sort of grand compromise. The new majority embraces the Boerne άŎƻƴƎǊǳŜƴǘ 

ŀƴŘ ǇǊƻǇƻǊǘƛƻƴŀƭέ ŘƻŎǘǊƛƴŀƭ ŦǊŀƳŜǿƻǊƪΣ ǿhile giving its terms a comparatively flexible interpretation 

that accommodates Title II of the ADA, the FMLA, and, presumably, similar statutes purporting to 

άŜƴŦƻǊŎŜέ ǘƘŜ ŦƻǳǊǘŜŜƴǘƘ ŀƳŜƴŘƳŜƴǘΦ LƴHibbs, the former dissenters ς Breyer, Ginsburg, Souter, and 
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Stevens ς issued concurring opinions specifically reaffirming their dissent fromKimel, Garrett, Boerne, 

Seminole Tribe, and related cases; in Tennessee, Stevens actually wrote the majority opinion, in which 

Breyer joined without comment; Souter and Ginsburg wrote subdued concurring opinions that 

reiterated their objections to the earlier cases but accepted the Boerne standards as applied by Stevens. 

Moreover, in Tennessee, the Federalism Five majority has splintered on the right as well as the left; 

JustiŎŜ {ŎŀƭƛŀΩǎ ƭŜƴƎǘƘȅ ŘƛǎǎŜƴǘ Řƛǎƻǿƴǎ ǘƘŜ Boerne approach to construing section five enforcement 

ŀǳǘƘƻǊƛǘȅ ŀǎ ǘƻƻ άŦƭŀōōȅΦέ WǳǎǘƛŎŜ {Ŏŀƭƛŀ ǎŜŜƳǎ ǘƻ ǎŀȅ ǘƘŀǘΣ ƛŦ ǘƘŜ άŎƻƴƎǊǳŜƴǘ ŀƴŘ ǇǊƻǇƻǊǘƛƻƴŀƭέ ǘŜǎǘ Ŏŀƴ 

ōŜ ŀǇǇƭƛŜŘ ǘƻ ǳǇƘƻƭŘ άǇǊƻǇƘȅƭŀŎǘƛŎέ ŦŜŘŜǊŀƭ ŜƴŦƻǊŎŜƳŜƴǘ laws as well as to invalidate them, then he will 

no longer have any part of that approach. 

Going forward, the broad question, of course, is what are the contours of the freshly redrawn lines? 

Obviously, the place to begin looking for answers is in the case itself. At issue in Tennessee was 

/ƻƴƎǊŜǎǎΩ ŀǳǘƘƻǊƛǘȅ ǘƻ ŀǳǘƘƻǊƛȊŜ ǇǊƛǾŀǘŜ ŘŀƳŀƎŜ ŀŎǘƛƻƴǎ ǘƻ ŜƴŦƻǊŎŜ ¢ƛǘƭŜ LL ƻŦ ǘƘŜ !5!Σ ǿƘƛŎƘ ǇǊƻǾƛŘŜǎ όƛƴ 

пн ¦Φ{Φ/Φ Ϡмнмонύ ǘƘŀǘ άƴƻ ǉǳŀƭƛŦƛŜŘ ƛƴŘƛǾƛŘǳŀƭ ǿƛǘƘ ŀ Řƛǎŀōƛƭƛǘȅ ǎƘŀƭƭΣ ōȅ ǊŜŀǎƻƴ ƻŦ ǎǳŎƘ ŘƛǎŀōƛƭƛǘȅΣ ōŜ 

excluded from participation in or be denied the benefits of the services, programs or activities of a 

ǇǳōƭƛŎ ŜƴǘƛǘȅΣ ƻǊ ōŜ ǎǳōƧŜŎǘŜŘ ǘƻ ŘƛǎŎǊƛƳƛƴŀǘƛƻƴ ōȅ ŀƴȅ ǎǳŎƘ ŜƴǘƛǘȅΦέ ¢ƘǊŜŜ ȅŜŀǊǎ ŀƎƻ ƛƴ Board of Trustees 

of University of Alabama v. Garrett, 531 U.S. 356 (2001), the Federalism Five majority barred private 

suits against state governments to enforce Title I of the ADA, which bansemployment discrimination on 

grounds of disability. In Tennessee, the plaintiffs, both paraplegics, sued the state under ADA Title II for 

failing to equip courthouses with elevators or other apparatus necessary to enable them to access court 

proceedings in their wheelchairs. Affirming a Sixth Circuit decision for the plaintiffs, the Supreme Court 

applied the Boerne regime for interpreting the enforcement provisions of section five of the fourteenth 

amendment. Under the Boerne approach, section five authorizes enforcement legislation (i) only in 

response to specific, identifiable, substantial state governmental violations of the substantive provisions 

ƛƴ ǎŜŎǘƛƻƴ ƻƴŜ ƻŦ ǘƘŜ ŦƻǳǊǘŜŜƴǘƘ ŀƳŜƴŘƳŜƴǘΣ ŀƴŘ όƛƛύ ƻƴƭȅ ƛŦ ǘƘŜ ƭŜƎƛǎƭŀǘƛƻƴ ƛǎ ŀ άŎƻƴƎǊǳŜƴǘ ŀƴŘ 

ǇǊƻǇƻǊǘƛƻƴŀƭέ ǊŜǎǇƻƴǎŜ ǘƻ ǘƘŜǎŜ ǇŀǊǘƛŎǳƭŀǊ ǾƛƻƭŀǘƛƻƴǎΦ 

¢ƘŜ /ƻǳǊǘ ƎŀǾŜ ǎŜǾŜǊŀƭ ǊŜŀǎƻƴǎ ǿƘȅ ǇǊƛǾŀǘŜ ŘŀƳŀƎŜ ŀŎǘƛƻƴǎ ŎƻǳƭŘ ōŜ άŎƻƴƎǊǳŜƴǘ ŀƴŘ ǇǊƻǇƻǊǘƛƻƴŀƭέ 

ǳƴŘŜǊ ¢ƛǘƭŜ LL ōǳǘ ƴƻǘ ¢ƛǘƭŜ LΦ !ǘ ǎƻƳŜ ƭŜƴƎǘƘΣ WǳǎǘƛŎŜ {ǘŜǇƘŜƴǎΩ ƻǇƛƴƛƻƴ ŦƻǊ ǘƘŜ /ƻǳǊǘ ŎƻƴǘŜƴŘŜŘ ǘƘŀǘ 

evidence from Congressional and other official hearings, and in court decisions, of state discrimination 

against the disabled in providing access to public facilities, was stronger than evidence reviewed 

in Garrettof discrimination against disabled state employees. In addition, following the Sixth Circuit, the 

Court stressed that denial of access to public facilities, specifically to court proceedings, violated the 

ǇƭŀƛƴǘƛŦŦǎΩ ǊƛƎƘǘǎ ǘƻ ŘǳŜ ǇǊƻŎŜǎǎ ƻŦ ƭŀǿ ǳƴŘŜǊ ǘƘŜ ŘǳŜ ǇǊƻŎŜǎǎ ŎƭŀǳǎŜ ƻŦ ǘƘŜ ŦƻǳǊǘŜŜƴǘƘ ŀƳŜƴŘƳŜƴǘΣ ƴƻǘ 

merely their nondiscrimination rights (such as they might be) protected by the equal protection clause. 

This distinction was critical, the Court argued, because these due process rights are more fundamental, 

and hence give Congress more leeway to safeguard than the employment nondiscrimination rights 

ŀŘŘǊŜǎǎŜŘ ōȅ ¢ƛǘƭŜ LΦ .ŜŎŀǳǎŜ /ƻƴƎǊŜǎǎ ŦƻǳƴŘΣ ǿƛǘƘ ǎǳōǎǘŀƴǘƛŀƭ ŜǾƛŘŜƴǘƛŀǊȅ ǎǳǇǇƻǊǘΣ άŜȄǘŜƴǎƛǾe . . . 

Řƛǎŀōƛƭƛǘȅ ŘƛǎŎǊƛƳƛƴŀǘƛƻƴέ ƛƴ άŀŎŎŜǎǎ ǘƻ ǇǳōƭƛŎ ǎŜǊǾƛŎŜǎΣέ ǘƘŜ /ƻǳǊǘ ƘŜƭŘΣ /ƻƴƎǊŜǎǎ ǿŀǎ ŜƴǘƛǘƭŜŘΣ ǳƴŘŜǊ ǘƘŜ 

άŎƻƴƎǊǳŜƴǘ ŀƴŘ ǇǊƻǇƻǊǘƛƻƴŀƭέ Boerne ǎǘŀƴŘŀǊŘΣ ǘƻ ŜƴŦƻǊŎŜ ƴƻƴŘƛǎŎǊƛƳƛƴŀǘƻǊȅ ŀŎŎŜǎǎ ƻƴ ŀ άǇǊƻǇƘȅƭŀŎǘƛŎέ 

basis ςi.e., to permit damage recovery for denials of such access, even when a particular denial might in 

and of itself not constitute a constitutional violation. Despite the potentially broad implications of his 
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allusions to the scope, quantity, and quality of evidence of disability discrimination, Justice Stevens 

made crystal-clear that the specific holding in Tennessee v. Lane covers little more than the facts of that 

case: 

άΦ Φ Φ Φώ¢ϐƘŜ ǉǳŜǎǘƛƻƴ ǇǊŜǎŜƴǘŜŘ ƛƴ ǘƘƛǎ ŎŀǎŜ ƛǎ ƴƻǘ ǿƘŜǘƘŜǊ /ƻƴƎǊŜǎǎ Ŏŀƴ ǾŀƭƛŘƭȅ ǎǳōƧŜŎǘ ǘƘŜ {ǘŀǘŜǎ ǘƻ 

private suits for failing to provide reasonable access to hockey rinks, or even to voting booths, but 

whether Congress had the power under §5 to enforce the constitutional right of access to the courts. 

Because we find that Title II unquestionably is valid §5 legislation as it applies to the class of cases 

ƛƳǇƭƛŎŀǘƛƴƎ ǘƘŜ ŀŎŎŜǎǎƛōƛƭƛǘȅ ƻŦ ƧǳŘƛŎƛŀƭ ǎŜǊǾƛŎŜǎΣ ǿŜ ƴŜŜŘ Ǝƻ ƴƻ ŦǳǊǘƘŜǊΦέ 

bƻ ŘƻǳōǘΣ ǘƘƛǎ ǘƛƎƘǘ ƭƛƳƛǘŀǘƛƻƴ ǿŀǎ ŀ ƪŜȅ ŦŀŎǘƻǊ ƛƴ WǳǎǘƛŎŜ hΩ/ƻƴƴƻǊΩǎ ŘŜŎƛǎƛƻƴ ǘƻ Ƨƻƛƴ ǘƘŜ ƳŀƧƻǊƛǘȅΦ 

Nevertheless, Tennessee v. Lane is surely a momentous ruling ς if only because of what the alternative 

would have meant: that in the 21 st century, American state governments have no obligation to ensure 

nondiscriminatory access by a disabled citizen to his or her own trial, or at the very least, that Congress 

is substantially powerless to enforce any such right even if it exists in an abstract or theoretical sense. 

How much more than its holding does Tennessee v. Lane portend? To begin with the obvious, litigants 

would be well advised not to rush to court challenging denials of access to state controlled recreational 

ŦŀŎƛƭƛǘƛŜǎΣ ŜΦƎΦΣ ǘƘŜ άƘƻŎƪŜȅ Ǌƛƴƪέ ƘȅǇƻǘƘŜǘƛŎŀƭ ƛƴ WǳǎǘƛŎŜ {ǘŜǇƘŜƴǎΩ ŀǊƎǳƳŜƴǘ ŀōƻǾŜΦ !ǘ ǘƘŜ ƻǘƘŜǊ 

extreme, Title II guarantees of access to state electoral procedures (voting booths) would seem 

comparatively easy to analogize to court procedures. The difficult, and potentially painful cases will be in 

between, involving state facilities and services essential to participation in society but not necessarily to 

participation in processes of government itself, such as transportation or even education. In such areas, 

ƛǘ ƛǎ ƴƻǘ ƛƴŎƻƴŎŜƛǾŀōƭŜ ǘƘŀǘ ŀ ƳŀƧƻǊƛǘȅ ƻŦ ǘƘŜ ŎǳǊǊŜƴǘ /ƻǳǊǘ ŎƻǳƭŘ ƘƻƭŘ ǘƘŀǘ /ƻƴƎǊŜǎǎΩ ƻƴƭȅ ƻǇǘƛƻƴ ŦƻǊ 

ensuring equal access is spending clause-based legislation. In this regard, the decision reinforces the 

magnitude of the threat posed by efforts to narrow or choke off altogether private rights of action to 

enforce conditions in federal spending clause legislation (such as the Rehabilitation Act, which finances 

state enhancements to benefit disabled citizens, subject to conditions similar to those in the ADA). 

Also noteworthy for the future is that the Tennessee v. Lane majority gave Congress credit for the fact 

ǘƘŀǘ ά¢ƘŜ !5! ǿŀǎ ǇŀǎǎŜŘ ōȅ ƭŀǊƎŜ ƳŀƧƻǊƛǘƛŜǎ Φ Φ Φ ŀŦǘŜǊ ŘŜŎŀŘŜǎ ƻf deliberation and investigation into the 

need for comprehensive legislation [including] 13 hearings and . . . a special task force that gathered 

ŜǾƛŘŜƴŎŜ ŦǊƻƳ ŜǾŜǊȅ {ǘŀǘŜ ƛƴ ǘƘŜ ¦ƴƛƻƴΦέ Lƴ ǇǊŜǾƛƻǳǎ ǎŜŎǘƛƻƴ ŦƛǾŜ ŎŀǎŜǎΣ ǇŀǊǘƛŎǳƭŀǊƭȅ Garrett, Kimel, 

andUnited States v. Morrison, 529 U.S. 598 (2000) (invalidating the Violence Against Women Act), the 

Court had contemptuously dismissed large volumes of evidence supporting congressional judgments as, 

ŀƳƻƴƎ ƻǘƘŜǊ ǘƘƛƴƎǎΣ άŀƴŜŎŘƻǘŀƭΣέ άǳƴǎȅǎǘŜƳŀǘƛŎΣέ άƻǳǘŘŀǘŜŘΣέ ƛƴapposite for hyper-technical reasons, or 

ŎƻƴŎŜǇǘǳŀƭƭȅ ƛƴŀǇǇǊƻǇǊƛŀǘŜΦ bƻǿ ǘƘŀǘ ǘƘŜ /ƻǳǊǘ Ƙŀǎ ǘŀƪŜƴ /ƻƴƎǊŜǎǎΩ ŦŀŎǘ-gathering efforts seriously and 

evaluated them sympathetically, the implication may be that, after all, supporters of future civil rights 

legislation will find it worthwhile to help ensure that Congress does its investigational and drafting 

homework. 

In the long run, the most significant question left open by this decision may be the scope of state 

ǎǳōǎǘŀƴǘƛǾŜ ƻōƭƛƎŀǘƛƻƴǎ όƻǊ ŎƛǘƛȊŜƴǎΩ ŎƻǊǊŜƭŀǘƛǾe rights) prescribed by section one of the fourteenth 
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ŀƳŜƴŘƳŜƴǘΣ ŀǎ ŘƛǎǘƛƴƎǳƛǎƘŜŘ ŦǊƻƳ ǘƘŜ ǎŎƻǇŜ ƻŦ ŎƻƴƎǊŜǎǎΩ ǊŜƳŜŘƛŀƭ ŀǳǘƘƻǊƛǘȅ ǳƴŘŜǊ ǎŜŎǘƛƻƴ ŦƛǾŜ ǘƻ 

proscribe conduct that, taken alone, would be constitutional. Under the approach advocated by Chief 

Justice Rehnquist for the minority in Tennessee, in order to qualify as unconstitutional, state 

ŘƛǎŎǊƛƳƛƴŀǘƻǊȅ ŎƻƴŘǳŎǘ Ƴǳǎǘ ōŜ ŘƛǊŜŎǘΣ ǇǳǊǇƻǎŜŦǳƭΣ ŀƴŘ ǎȅǎǘŜƳŀǘƛŎΦ !ŎŎƻǊŘƛƴƎ ǘƻ WǳǎǘƛŎŜ {ŎŀƭƛŀΩǎ мн ǇŀƎŜ 

dissent, except for the historically unique case of massive racial discrimination in the South, the 

fourteenth amendment imposes on states no affirmative obligation whatsoever to ensure equal access 

to services or facilities for the elderly, women, disabled, or any other class of citizens, and Congress has 

no authority to require them to do so. To fend off criticism of their Seminole Tribe-Boerne-Kimel-

Garrett jurisprudence, conservative members of the Court have often insisted that barring damage 

actions to remedy federal rights violations still leaves private citizens with the right to enjoin future state 

misconduct under the Ex Parte Young doctrine. But as Justice Ginsburg responded to such a disclaimer 

ŘǳǊƛƴƎ ǘƘŜ ƻǊŀƭ ŀǊƎǳƳŜƴǘ ƭŀǎǘ WŀƴǳŀǊȅΣ ǘƘŜ ƳƛƴƻǊƛǘȅΩǎ ƴŀǊǊƻǿ ŀǇǇǊƻŀŎƘ ǘƻ ŘŜŦƛƴƛƴƎ ŦƻǳǊǘŜŜƴǘƘ 

amendment substantive liability could leave plaintiffs with no illegal conduct to enjoin, even on the 

comparatively compelling facts of Tennesee v. Lane. 
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Preemption/Supremacy Clause Developments 

A preemption cause of action under the Supremacy Clause is becoming an important potential 

alternative to section 1983 when states violate federal law. This article discusses two developments on 

this. 

A recent article on the subject analyzes 20 cases decided by the Supreme Court between October 1996 

and June 2003 in which private plaintiffs filed civil actions in federal court against state officers or local 

governments or officers seeking prospective declaratory or injunctive relief to remedy an alleged 

violation of a federal statute or to block enforcement of a state or local law allegedly preempted by a 

federal statute. David Sloss, Constitutional Remedies for Statutory Violations, 89 Iowa L.Rev. 355 

(January 2004). 

The author concludes that in all nine of the cases involving a state law or regulation, as well as one case 

that involved an administrative order, the Court went to the merits without considering whether the 

allegedly preemptive federal statute provided a cause of action. In the ten cases involving state 

"executive" actionτpolicy or practiceτthe Court reached the merits only if the federal statute provided 

a cause of action. Sloss argues that the Supreme Court has implicitly recognized an implied cause of 

action under the Supremacy Clause, and that the cause of action should extend to the "executive" action 

cases as well. 

In a case falling on the "executive" side of the line (i.e., policy rather than law), the Eastern District of 

Virginia recently found that immigrant plaintiffs, represented by MALDEF, had stated a cause of action 

under the Supremacy Clause to challenge the state's policy of denying college admission to 

undocumented aliens using standards that conflicted with federal immigration law standards on who is 

legally or illegally in the country. Equal Access Educ. v. Merten, 305 F.Supp. 2d 585, 593-94, 608 (E.D. Va. 

2004). Like many of these cases, the court went straight to the merits without considering where the 

cause of action was. 
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States More Sovereign Than Sovereign Nations 

Even without petty analogies to the transfer of sovereignty in Iraq, a Supreme Court opinion this month 

ǊŜƳƛƴŘǎ ǳǎ ǘƘŀǘ ǳƴŘŜǊ ǘƘŜ /ƻǳǊǘΩǎ ŎǳǊǊŜƴǘ ŘƻŎǘǊƛƴŜΣ ǎǘŀǘŜǎ ƘŀǾŜ ƎǊŜŀǘŜǊ ǎƻǾŜǊŜƛƎƴ ƛƳƳǳƴƛǘȅ ǘƘŀƴ Řƻ 

sovereign nations. 

In Republic of Austria v. Altmann, 124 S.Ct. 2240 (2004), the Court held that the 1976 Foreign Sovereign 

Immunities Act gave federal courts jurisdiction to hear an action against Austria to recover paintings 

allegedly stolen by the Nazis. 

The Court emphasiȊŜŘ ǘƘŀǘ ǳƴŘŜǊ /ƘƛŜŦ WǳǎǘƛŎŜ aŀǊǎƘŀƭƭΩǎ ƻǇƛƴƛƻƴ ƛƴ Schooner Exchange v. McFaddon, 7 

Cranch ммс όмумнύΣ άǘƘŜ ƧǳǊƛǎŘƛŎǘƛƻƴ ƻŦ ǘƘŜ ¦ƴƛǘŜŘ {ŀǘŜǎ ƻǾŜǊ ǇŜǊǎƻƴǎ ŀƴŘ ǇǊƻǇŜǊǘȅ ǿƛǘƘƛƴ ƛǘǎ ǘŜǊǊƛǘƻǊȅ Ψƛǎ 

ǎǳǎŎŜǇǘƛōƭŜ ƻŦ ƴƻ ƭƛƳƛǘŀǘƛƻƴ ƴƻǘ ƛƳǇƻǎŜŘ ōȅ ƛǘǎŜƭŦΣΩ ŀƴŘ ǘƘǳǎ ŦƻǊŜƛƎƴ ǎƻǾŜǊŜƛƎƴǎ ƘŀǾŜ ƴƻ ǊƛƎƘǘ ǘƻ 

ƛƳƳǳƴƛǘȅ ƛƴ ƻǳǊ ŎƻǳǊǘǎΦΩέ .ŜŎŀǳǎŜ άŦƻǊŜƛƎƴ ǎƻǾŜǊŜƛƎƴ ƛƳƳunity is a matter of grace and comity rather 

ǘƘŀƴ ŀ Ŏƻƴǎǘƛǘǳǘƛƻƴŀƭ ǊŜǉǳƛǊŜƳŜƴǘΣ ǘƘƛǎ /ƻǳǊǘ Ƙŀǎ ΨŎƻƴǎƛǎǘŜƴǘƭȅ ΦΦΦ ŘŜŦŜǊǊŜŘ ǘƻ ǘƘŜ ŘŜŎƛǎƛƻƴǎ ƻŦ ǘƘŜ 

political branches ς in particular, those of the Executive Branch ς ƻƴ ǿƘŜǘƘŜǊ ǘƻ ǘŀƪŜ ƧǳǊƛǎŘƛŎǘƛƻƴΩ ƻǾŜǊ 

partƛŎǳƭŀǊ ŀŎǘƛƻƴǎ ΦΦΦΦέ мнп {Φ/ǘΦ ŀǘ ннпу όǉǳƻǘƛƴƎ Verlinden B.V. v. Central Bank of Nigeria, 461 U.S. 480 

(1983)). The Court held that the FSIA could be applied retroactively, and also could be applied to events 

before the State Department adopted a restrictive view of foreign sovereign immunity in 1952. 

The Court, of course, shows no such deference to the decisions of the federal political branches to 

abrogate state sovereign immunity. The Court has also imposed limits on federal jurisdiction over states 

thaǘ ŀǊŜ ƴƻǘ ŦƻǳƴŘ ƛƴ ǘƘŜ /ƻƴǎǘƛǘǳǘƛƻƴ ƻǊ ŦŜŘŜǊŀƭ ƭŀǿǎΦ ²Ƙȅ ƛǘ ƛǎ ŀƴ ŀŦŦǊƻƴǘ ǘƻ ǘƘŜ άŘƛƎƴƛǘȅέ ƻŦ ǎǘŀǘŜǎ ǘƻ ōŜ 

a defendant in federal court, but not to the dignity of a foreign country (or of a Native American tribe, 

for that matter), is hard to understand. 
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%ÍÐÌÏÙÅÅȭÓ 2ÅÈÁÂÉÌÉÔÁÔÉÏÎ !ÃÔ -ÏÎÅÙ $ÁÍÁÇÅÓ #ÌÁÉÍ !ÇÁÉÎÓÔ 3ÔÁÔÅ 

Agency Is Upheld 

A split D.C. Circuit has held that Congress has the power under the Spending Clause to condition 

acceptance of federal public transit funds on a waiver of sovereign immunity for discrimination against 

the disabled in violation of the Rehabilitation Act of 1973. 

.ŀǊōƻǳǊ ǾΦ ²ŀǎƘƛƴƎǘƻƴ aŜǘǊƻǇƻƭƛǘŀƴ !ǊŜŀ ¢Ǌŀƴǎƛǘ !ǳǘƘΩȅ,___F.3d___, 2004 WL 1531945 (D.C. Cir. July 9, 

2004). The court joins the First, Third and Ninth Circuits in so holding. 

¢ƘŜ /ƛǾƛƭ wƛƎƘǘǎ wŜƳŜŘƛŜǎ 9ǉǳŀƭƛȊŀǘƛƻƴ !Ŏǘ ƻŦ мфус ό/ww9!ύΣ ŎƻƴŘƛǘƛƻƴǎ ŀ ǎǘŀǘŜ ŀƎŜƴŎȅΩǎ ŀŎŎŜǇǘŀƴŎŜ ƻŦ 

federal funds on its waiver of Eleventh Amendment immunity for violations of disability, age, gender, 

race and other federal antidiscrimination statutes. 42 U.S.C. §§ 2000d-7(a)(1). The D.C. court found that 

ǘƘƛǎ ŎƻƴŘƛǘƛƻƴ ǿŀǎ ǳƴŀƳōƛƎǳƻǳǎ ŀƴŘ ǘƘŀǘ ǘƘŜ ǎǘŀǘŜΩǎ ǇǳǊǇƻǊǘŜŘ ōŜƭƛŜŦ ƛƴ мффу ǘƘŀǘ ƛǘ ƘŀŘ ƴƻ ǎƻǾŜǊŜƛƎƴ 

immunity to waive was immaterial. Thus, the D.C. Circuit is now the fourth court of appeals to reject the 

{ŜŎƻƴŘ /ƛǊŎǳƛǘΩǎ нллм ƘƻƭŘƛƴƎ ƛƴ Garcia v. S.U.N.Y. Health Sciences Center, 280 F. 3d 98. 

¢ƘŜ ŎƻǳǊǘ ŀƭǎƻ ǊŜƧŜŎǘŜŘ ǘƘŜ ŀǊƎǳƳŜƴǘ ǘƘŀǘ ǘƘŜ ǿŀƛǾŜǊ ŎƻƴŘƛǘƛƻƴ ǿŀǎ ƻǳǘǎƛŘŜ ƻŦ /ƻƴƎǊŜǎǎΩ {ǇŜƴŘƛƴƎ 

Clause power because it was unrelated to the federal interest in transportation funds. The court noted 

that the Supreme Court has never overturned Spending Clause legislation on relatedness grounds. 

/ƻƴƎǊŜǎǎ άƳŀŘŜ ŎƭŜŀǊ ǘƘŀǘ ƛǘ ŘƛŘ ƴƻǘ ǿŀƴǘ any federal funds to be used to facilitate disability 

discrimination, and that exposing recipient entities to the threat of federal damage actions was an 

ŜŦŦŜŎǘƛǾŜ ŘŜǘŜǊǊŜƴǘΦέ /ƻƴƎǊŜǎǎ ŎƻǳƭŘ ǊŜŀǎƻƴŀōƭȅ ƛƴǎƛǎǘ ǘƘŀǘ ŘŜŎƛǎƛƻƴǎ ƻƴ ǘƘŜ ǳǎŜ ƻŦ ŦŜŘŜǊŀƭ ŦǳƴŘǎ ƴƻǘ ōŜ 

ōŀǎŜŘ ƻƴ ƻǊ άŦǊƛǘǘŜǊŜŘ ŀǿŀȅέ ƻƴ ƛǊǊŀǘƛƻƴŀƭ ŘƛǎŎǊƛƳƛƴŀǘƛƻƴΣ Ƨǳǎǘ ŀǎ ǿith the graft prohibitions upheld this 

term in Sabri v. United States, 124 S.Ct. 1941 (2004). 

Judge Sentelle in dissent argued that the connection between the federal interest in promoting public 

transportation and its interest in preventing discrimination against the disabled is too attenuated. He 

emphasized that the federal Spending Clause power is limited to conditions that bear some relationship 

ǘƻ ǘƘŜ ŦŜŘŜǊŀƭ ƛƴǘŜǊŜǎǘ ƛƴ ǘƘŜ ǎǇŜƴŘƛƴƎ ǇǊƻƎǊŀƳΦ άtǊƻƘƛōƛǘƛƴƎ Řƛǎŀōƛƭƛǘȅ ŘƛǎŎǊƛƳƛƴŀǘƛƻƴ ƛƴ ŜƳǇƭƻȅƳŜƴǘ ƛǎ 

simpƭȅ ƴƻǘ ΨbŜŎŜǎǎŀǊȅ ŀƴŘ tǊƻǇŜǊΩ Χǘƻ ǎǇŜƴŘƛƴƎ ƳƻƴŜȅ ŦƻǊ Ƴŀǎǎ ǘǊŀƴǎƛǘΦέ IŜ ŀǊƎǳŜŘ ǘƘŀǘ άǘƘŜǊŜ ƛǎ 

ƴƻǘƘƛƴƎ ƳŀƎƛŎŀƭ ŀōƻǳǘ Řƛǎŀōƛƭƛǘȅ ŘƛǎŎǊƛƳƛƴŀǘƛƻƴ ǘƘŀǘ ƳŀƪŜǎ ǘƘŜ ΨƛƴǘŜǊŜǎǘΩ ƛƴ ǇǊŜǾŜƴǘƛƴƎ ƛǘ ŘƛǎǘƛƴŎǘƛǾŜƭȅ 

ŦŜŘŜǊŀƭΦέ {ŜƴǘŜƭƭŜ ŘƛǎǘƛƴƎǳƛǎƘŜŘ Sabri on the grounds that ǊŀƳǇŀƴǘ ōǊƛōŜǊȅ ƻŦ ǘƘŜ ǘǊŀƴǎƛǘ ƻŦŦƛŎƛŀƭǎ άǿƻǳƭŘ 

ƳŀƪŜ ƛǘ ƳƻǊŜ ŘƛŦŦƛŎǳƭǘ ŦƻǊ ŦŜŘŜǊŀƭ ŦǳƴŘǎ ǘƻ Řƻ ǘƘŜ Ƨƻō ƻŦ ǇǊƻǾƛŘƛƴƎ Ƴŀǎǎ ǘǊŀƴǎƛǘΧώ5ϐƛǎŎǊƛƳƛƴŀǘƛƻƴ ŀƎŀƛƴǎǘ 

²a!¢!Ωǎ ŜƳǇƭƻȅŜŜǎ ƻƴ ǘƘŜ ōŀǎƛǎ ƻŦ Řƛǎŀōƛƭƛǘȅ ǿƻǳƭŘ ƴƻǘΦέ 

Judge Sentelle also argued that the waiver cƻƴŘƛǘƛƻƴ ǿŀǎ ƴƻǘ ŀ ǾŀƭƛŘ ŜȄŜǊŎƛǎŜ ƻŦ /ƻƴƎǊŜǎǎΩ CƻǳǊǘŜŜƴǘƘ 

Amendment powers. 
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Fifth Circuit Allows ADA Title II Suit Against State Officials 

¢ƘŜ CƛŦǘƘ /ƛǊŎǳƛǘΣ ƻǾŜǊ ŀ ŎƘƛƭƭƛƴƎ ŘƛǎǎŜƴǘ ōȅ ŀ ǇƻǘŜƴǘƛŀƭ {ǳǇǊŜƳŜ /ƻǳǊǘ ƴƻƳƛƴŜŜΣ Ƙŀǎ ǊŜƧŜŎǘŜŘ ¢ŜȄŀǎΩ ŎƭŀƛƳ 

that state officials cannot be sued under Title II of the Americans with Disabilities Act, which prohibits 

discrimination in public services and accommodations. 

McCarthy v. Hawkins, ___F.3d.___, 2004 WL 1789945 (5th Cir. 2004). 

The plaintiffs, individuals with mental disabilities seeking more community-based living options under 

Medicaid, sued several Texas state officials, claiming that they had violated the Medicaid statute, the 

ADA and section 504 of the Rehabilitation Act. The majority followed five other circuit courts in ruling 

that state officials are proper parties to suits under the ADA, despite the fact that the wording of the 

ǎǘŀǘǳǘŜ ǊŜŦŜǊǊŜŘ ǘƻ άǇǳōƭƛŎ ŜƴǘƛǘƛŜǎΦέ .ŜŎŀǳǎŜ ǘƘŜ ƛƴǘŜǊƭƻŎǳǘƻǊȅ ŀǇǇŜŀƭ ǿŀǎ ƭƛƳƛǘŜŘ ǘƻ ǘƘŜ ƛǎǎǳŜ ƻŦ 

sovereign immunity, the majoritȅ ǊŜŦǳǎŜŘ ǘƻ ŎƻƴǎƛŘŜǊ ǿƘŜǘƘŜǊ ǇƭŀƛƴǘƛŦŦǎΩ ŎƭŀƛƳǎ ǿŜǊŜ ƻǘƘŜǊǿƛǎŜ ǾŀƭƛŘΦ 

The court found that, for the purposes of Ex Parte Young, it need only determine whether plaintiffs 

alleged a violation of federal law and sought prospective injunctive relief. 

However, WǳŘƎŜ 9Ƴƛƭƛƻ DŀǊȊŀΣ ǿƘƻ ƛǎ ǊŜǇǳǘŜŘ ǘƻ ōŜ ƻƴ tǊŜǎƛŘŜƴǘ .ǳǎƘΩǎ ǎƘƻǊǘ ƭƛǎǘ ƻŦ {ǳǇǊŜƳŜ /ƻǳǊǘ 

nominees, believed that to fit within the Ex Parte Young exception, the plaintiffs must allege violation of 

a valid federal law. He first examined whether ADA Title II, as applied to state decisions concerning 

entitlement programs, was a congruent and proportional response to a history of state violations of the 

мпǘƘ !ƳŜƴŘƳŜƴǘΦ DŀǊȊŀ ŀŎƪƴƻǿƭŜŘƎŜŘ ǘƘŀǘ ά/ƻƴƎǊŜǎǎ ŜƴŀŎǘŜŘ ¢ƛǘƭŜ LL ŀƎŀƛƴǎǘ ŀ ōŀŎƪŘǊƻǇ ƻŦ ǇŜǊǾŀǎƛǾŜ 

unequal tǊŜŀǘƳŜƴǘ ƛƴ ǘƘŜ ŀŘƳƛƴƛǎǘǊŀǘƛƻƴ ƻŦ ǎǘŀǘŜ ǎŜǊǾƛŎŜǎ ŀƴŘ ǇǊƻƎǊŀƳǎΦέ Tennessee v. Lane, 124 S.Ct. 

1978, 1989 (2004). However, he noted that the Supreme Court identified examples of irrational 

discrimination against the disabled only in the following categories: voting, marriage, jury eligibility, 

state mental institutions, zoning decisions, public education, the penal system, and access to the judicial 

system. Assuming that Congress only had the power under the 14th Amendment to protect the disabled 

in these catŜƎƻǊƛŜǎΣ DŀǊȊŀ ŦƻǳƴŘ ǘƘŀǘ ǇƭŀƛƴǘƛŦŦǎΩ ŎƭŀƛƳǎ ŘƛŘ ƴƻǘ Ŧƛǘ ŀƴȅ ƻŦ ǘƘŜƳΦ 

DŀǊȊŀ ŀƭǎƻ ŦƻǳƴŘ ǘƘŀǘ ¢ƛǘƭŜ LL ƻŦ ǘƘŜ !5!Σ ŀǎ ŀǇǇƭƛŜŘ ǘƻ ŀ ǎǘŀǘŜΩǎ ŘŜŎƛǎƛƻƴǎ ŎƻƴŎŜǊƴƛƴƎ ŜƴǘƛǘƭŜƳŜƴǘ 

programs, does not regulate activity that is either interstate or commercial, and is thus outside of the 

Commerce Clause power. When states provide public services, they are not competing with the private 

market, and thus are not engaging in commercial activity. The federal government, which filed an 

amicus brief on behalf of the plaintiffs, had argued that the ADA is a comprehensive economic 

regulation of the activities of the disabled in the national economy, and can survive a Commerce Clause 

challenge without showing that every single facet of the program is independently and directly related 

to interstate commercial. Yet Judge Garza found that Title II was not an integral or necessary part of the 

otherwise valid ADA economic regulatory scheme. 

Somewhat surprisingly, after finding that the ADA claims should be dismissed, Judge Garza indicated 

ǘƘŀǘ ƘŜ ǿƻǳƭŘ ǳǇƘƻƭŘ ǘƘŜ ǇƭŀƛƴǘƛŦŦǎΩ ǎŜŎǘƛƻƴ рлп ŎƭŀƛƳǎΦ !ƭǘƘƻǳƎƘ ƛƴ ǎǳōǎǘŀƴŎŜ ǘƘŜ ǎŜŎǘƛƻƴ рлп ŎƭŀƛƳǎ ŀǊŜ 

ǘƘŜ ǎŀƳŜ ŀǎ ǘƘƻǎŜ ǳƴŘŜǊ ǘƘŜ !5!Σ ǎŜŎǘƛƻƴ рлп ǊŜǎǘǎ ƻƴ /ƻƴƎǊŜǎǎΩ ǇƻǿŜǊ ǳƴŘŜǊ ǘƘŜ {ǇŜƴŘƛƴƎ /ƭŀǳǎŜ ǘƻ 

put conditions on acceptance of federal funds. WǳŘƎŜ DŀǊȊŀ ǊŜƧŜŎǘŜŘ ¢ŜȄŀǎΩ ŎƭŀƛƳ ǘƘŀǘΣ ōŜŎŀǳǎŜ ¢ŜȄŀǎ 
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receives no section 504 funds, Congress could not condition acceptance of Medicaid funds on 

compliance with section 504. Rather, he found that Congress can make conditions generally applicable 

to all federal monies, which states are free to accept or reject. 

¢ƘŜǊŜ ŀǊŜ ŀ ŎƻǳǇƭŜ ƻŦ ƴƻǘŜǿƻǊǘƘȅ Ǉƻƛƴǘǎ ŀōƻǳǘ WǳŘƎŜ DŀǊȊŀΩǎ ŘƛǎǎŜƴǘΦ CƛǊǎǘΣ ƘŜ ǊŜŀŎƘŜŘ ƻǳǘ ǘƻ ŘŜŎƛŘŜ ǘƘŜ 

constitutionality of the statute, a question that would not normally be decided when addressing a 

sovereign immunity issue. Second, whereas his 14th Amendment analysis is not surprisingςgiven the 

scant protection that the Supreme Court has given the disabled under that Amendmentςhis Commerce 

Clause analysis breaks new ground. Since the Supreme Court reinvigorated Commerce Clause scrutiny in 

1995, it has only twice invalidated statutes, and the two statutes struck downςthe Gun-Free School Zone 

Act and a section of the Violence Against Women Actςwere minor statutes focused on criminal activity 

traditionally within the purview of state governments. The ADA, by contrast, is a major statute meant to 

integrate the disabled into the larger life and economy of the nation, which Judge Garza conceded is a 

valid goal under the Commerce Clause. 

Commerce Clause restrictions are also much more dangerous than those under the 14th Amendment. 

wŜǎǘǊƛŎǘƛƻƴǎ ƻƴ /ƻƴƎǊŜǎǎΩ мпǘƘ !ƳŜƴŘƳŜƴǘ ǇƻǿŜǊǎ ƎŜƴŜǊŀƭƭȅ ƻƴƭȅ ǇǊŜǾŜƴǘ ƛǘ ŦǊƻƳ ƛƳǇƻǎƛƴƎ ŘŀƳŀƎŜ 

remedies on states while still allowing Congress to regulate state conduct. Limitations on the commerce 

ǇƻǿŜǊΣ ƘƻǿŜǾŜǊΣ Ǝƻ ǘƻ ǘƘŜ ƘŜŀǊǘ ƻŦ /ƻƴƎǊŜǎǎΩ ŀōƛƭƛǘȅ ǘƻ ƭŜƎƛǎƭŀǘŜΣ ƴƻǘ ƻƴƭȅ ǿƛǘƘ ǊŜǎǇŜŎǘ ǘƻ ǎǘŀǘŜǎΣ ōǳǘ ŀƭǎƻ 

with respect to local governments and private parties. 
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11th Circuit: ADA Unconstitutional As Applied to State Prisons 

In a decision having implications for 14th Amendment doctrine generally, the Eleventh Circuit has held 

that Title II of the Americans with Disabilities Act, as applied to state prisons, is not a valid abrogation of 

state sovereign immunity. 

Miller v. King, 2004 ---F.3d.---, 2004 WL 2035197 (11th Cir. Sept. 14, 2004).  

The court reached that decision despite the fact that the plaintiff presented triable evidence of cruel and 

unusual punishment.This is the first decision post-Tennessee v. Lane, 124 S.Ct. 1978 (2004), to find that 

ŀ ǎǘŀǘǳǘŜ ǿŀǎ ƻǳǘǎƛŘŜ ƻŦ /ƻƴƎǊŜǎǎΩ CƻǳǊǘŜŜƴǘƘ !ƳŜƴŘƳŜƴǘ ǇƻǿŜǊǎ ƛƴ ŀ ŎƻƴǘŜȄǘ ƛƴǾƻƭǾƛƴƎ ŦǳƴŘŀƳŜƴǘŀƭ 

constitutional rights. 

Plaintiff Miller is a paraplegic, wheelchair-bound inmate with multiple health problems.  Due to 

disciplinary problems, he is held in a high security isolation cell so small that he cannot move his 

wheelchair. Able-bodied inmates with disciplinary problems are held in less stringent units. 

The court found that Miller had sufficient evidence of violations of the Eighth Amendment to survive 

summary judgment on his 42 U.S.C. § 1983 claim against the state warden in his individual capacity. 

!ƭǘƘƻǳƎƘ ǘƘŜ ŎƻǳǊǘ ƴƻǘŜŘ ǘƘŀǘ ǘƘŜ 9ƛƎƘǘƘ !ƳŜƴŘƳŜƴǘ ƻƴƭȅ ǇǊƻƘƛōƛǘǎ ŎƻƴŘƛǘƛƻƴǎ ǘƘŀǘ ƛƴǾƻƭǾŜ άǿŀƴǘƻƴ 

ŀƴŘ ǳƴƴŜŎŜǎǎŀǊȅ ƛƴŦƭƛŎǘƛƻƴ ƻŦ ǇŀƛƴΣέ aƛƭƭŜǊ ƘŀŘ ŜǾƛŘŜƴŎŜ ǘƘŀǘ άǎŜǊƛƻǳǎ ƳŜŘƛŎŀƭ ƴŜŜŘǎέ ǿŜǊŜ ŘŜƴƛŜŘΣ 

άŜŦŦŜŎǘƛǾŜƭȅ ǊŜƴŘŜǊƛƴƎ aƛƭƭŜǊ ƛƳƳƻōƛƭŜ ŀƴŘ ŎŀǳǎƛƴƎ Ƙƛǎ ƳǳǎŎƭŜǎ ǘƻ ŀǘǊƻǇƘȅΣέ ŀƴŘ ŎŀǳǎƛƴƎ Ƙƛǎ ǎǇƛƴŀƭ 

ŎƻƴŘƛǘƛƻƴ ǘƻ ŘŜǘŜǊƛƻǊŀǘŜΦ ¢ƘŜǊŜ ǿŀǎ ŀƭǎƻ ŜǾƛŘŜƴŎŜ ǘƘŀǘ ƘŜ ǿŀǎ ŘŜƴƛŜŘ άǘƘŜ ōŀǎƛŎ ƭŜǾŜƭǎ ƻŦ ƘǳƳŀƴŜ Ŏare 

ŀƴŘ ƘȅƎƛŜƴŜΣέ ŦƻǊŎƛƴƎ ƘƛƳ ǘƻ ǳǊƛƴŀǘŜ ŀƴŘ ŘŜŦŜŎŀǘŜ ƻƴ ƘƛƳǎŜƭŦΣ ŘǳŜ ǘƻ ŘŜƭƛōŜǊŀǘŜ ƛƴŘƛŦŦŜǊŜƴŎŜ ōȅ ǘƘŜ 

warden.  The court thus remanded the § 1983 claims as well as the claims for injunctive relief under the 

ADA, which fell within the Ex Parte Young,209 U.S. 123 (1908), exception to the doctrine of sovereign 

immunity. 

Three-Part Test from City of Boerne 

Addressing whether Congress had acted within the scope of its Fourteenth Amendment power to 

abrogate state sovereign immunity under the ADA, the court applied the three-ǇŀǊǘ άŎƻƴƎǊǳŜƴŎŜ ŀƴŘ 

ǇǊƻǇƻǊǘƛƻƴŀƭƛǘȅέ ǘŜǎǘ ƻŦ City of Boerne v. Flores, 521 U.S. 507, 520 (1997): the court must (1) identify the 

precise constitutional right at issue, (2) determine whether Congress identified a history and pattern of 

unconstitutional conduct by the States, and if so, (3) analyze whether the legislation is a congruent and 

proportional response to that history and pattern. 

hƴ ǘƘŜ ŦƛǊǎǘ ƛǎǎǳŜΣ ǘƘŜ Ŏƻƴǎǘƛǘǳǘƛƻƴŀƭ ǊƛƎƘǘ ŀǘ ƛǎǎǳŜ ƘŜǊŜ ƛǎ ǘƘŜ 9ƛƎƘǘƘ !ƳŜƴŘƳŜƴǘΩǎ ōŀƴ ƻƴ ŎǊǳŜƭ ŀƴŘ 

unusual punishment. Although this is a fundamental right, like the fundamental right of access to the 

courts upheld under the ADA in Tennessee v. Lane, but unlike the ADA Title I claim struck down in Board 

of Trustees of the Univ. of Alabama v. Garrett, 531 U.S. 356, 363 (2001), the court did not mention this 

fact or discuss its significance. 
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Second ς in the one piece of good news for ADA proponents ς the court found that the Supreme Court 

in Lane άŎƻƴŎƭǳŘŜŘ ǘƘŀǘ ¢ƛǘƭŜ LL in its entirety satisfies .ƻŜǊƴŜΩs step-two requirement that it be enacted 

ƛƴ ǊŜǎǇƻƴǎŜ ǘƻ ŀ ƘƛǎǘƻǊȅ ŀƴŘ ǇŀǘǘŜǊƴ ƻŦ {ǘŀǘŜǎΩ Ŏƻƴǎǘƛǘǳǘƛƻƴŀƭ Ǿƛƻƭŀǘƛƻƴǎέ όŜƳǇƘŀǎƛǎ ŀŘŘŜŘύΦ  Thus, the 

9ƭŜǾŜƴǘƘ /ƛǊŎǳƛǘ ŘƛŘ ƴƻǘ ƴŜŜŘ ǘƻ ŎƻƴǎƛŘŜǊ ǿƘŜǘƘŜǊ /ƻƴƎǊŜǎǎΩ ŜǾƛŘŜƴŎŜ ƻŦ ǳƴŎƻƴǎǘƛǘǳǘƛƻƴŀƭ ŘƛǎŎǊƛƳƛƴŀǘƛƻƴ 

against the disabled in the specific prison context (of which there was some but not a lot) met this 

standard. 

In step three, however, the court found that applying the ADA to state prisons would not be congruent 

ŀƴŘ ǇǊƻǇƻǊǘƛƻƴŀƭ ǘƻ ǘƘŜ άǘƘŜ ƭƛƳƛǘŜŘ ƴŀǘǳǊŜέ ƻŦ 9ƛƎƘǘƘ Amendment rights.  ¢ƘŜ άǊƻōǳǎǘΣ ǇƻǎƛǘƛǾŜ ŘǳŜ-

process obligation of the States to provide meaningful and expansive court access [in Lane] is in stark 

ŎƻƴǘǊŀǎǘ ǿƛǘƘ ǘƘŜ {ǘŀǘŜǎΩ 9ƛƎƘǘƘ-Amendment, negative obligation to abstain from cruel and unusual 

punishmeƴǘΦέ !ǇǇƭȅƛƴƎ ǘƘŜ !5! ǘƻ ǎǘŀǘŜ ǇǊƛǎƻƴǎ ǿƻǳƭŘ ŀŦŦŜŎǘ ŀ ōǊƻŀŘ ǎǿŀǘƘ ƻŦ ǇǊƛǎƻƴ ǎŜǊǾƛŎŜǎ ŀƴŘ 

activities, including education, recreational, and job-training programs, which have nothing to do with 

the ban on cruel and unusual punishment. 

In finding that the AD!Ωǎ ƳŀƴŘŀǘŜǎ ǿŜǊŜ ŘƛǎǇǊƻǇƻǊǘƛƻƴŀƭ ǘƻ ǘƘŜ ǊŜǉǳƛǊŜƳŜƴǘǎ ƻŦ ǘƘŜ 9ƛƎƘǘƘ !ƳŜƴŘƳŜƴǘΣ 

ǘƘŜ ŎƻǳǊǘ ǎŜŜƳŜŘ ǘƻ ŦƻǊƎŜǘ ƛǘǎ ŜŀǊƭƛŜǊ ƻōǎŜǊǾŀǘƛƻƴ ǘƘŀǘ ǘƘŜ !5! ǊƛƎƘǘ ǘƻ άǊŜŀǎƻƴŀōƭŜέ ŀŎŎƻƳƳƻŘŀǘƛƻƴǎ ƛǎ 

άǊŜƭŀǘƛǾŜ ǘƻ ŎƛǊŎǳƳǎǘŀƴŎŜǎΣ ŀƴŘ ǘƘŜ ŎƛǊŎǳƳǎǘŀƴŎŜǎ ƻŦ ŀ ǇǊƛǎƻƴ ŀǊŜ ŘƛŦŦŜǊŜnt from those of a school, an 

ƻŦŦƛŎŜΣ ƻǊ ŀ ŦŀŎǘƻǊȅΦέ  Thus, the court failed to consider whether application of the ADA to state prisons 

would be constitutional if the statute were construed to limit reasonable accommodations to those 

required by the Eighth Amendment.  Of course, reading the statute that narrowly would also narrow the 

right to injunctive relief, as well as rights against non-state prisons, both of which are unaffected by the 

sovereign immunity ruling. 

Trouble in a Footnote? 

In an extended footnote that may prove especially troubling to advocates, the court also rejected the 

ǇƭŀƛƴǘƛŦŦΩǎ ŀǊƎǳƳŜƴǘ ǘƘŀǘ ǘƘŜ !5! ŎƻǳƭŘ ōŜ άƴŀǊǊƻǿƭȅ ŜƴŦƻǊŎŜŘ ŀƎŀƛƴǎǘ {ǘŀǘŜǎ ƻƴƭȅ ǿƘŜǊŜ ǘƘŜ ŀƭƭŜƎŜŘ 

ADA violations also actually violate the constitutional right at issue ς in this case, the Eighth-Amendment 

ǊƛƎƘǘ ǘƻ ōŜ ŦǊŜŜ ŦǊƻƳ ŎǊǳŜƭ ŀƴŘ ǳƴǳǎǳŀƭ ǇǳƴƛǎƘƳŜƴǘΦέ  Although noting that the First and Second Circuits 

have taken this approach, the Eleventh Circuit found that it was inconsistent with LaneΣ ǿƘƛŎƘ ŀƭƭƻǿǎ άŀǎ 

appliedέ ŀƴŀƭȅǎŜǎΣ ōǳǘ ƻƴƭȅ ƻƴ ŀ άŎƻƴǘŜȄǘ ōȅ ŎƻƴǘŜȄǘέ ōŀǎƛǎ όƛΦŜΦΣ ǿƘŜǘƘŜǊ ǘƘŜ !5! ŀǇǇƭƛŜǎ ǘƻ ǎǘŀǘŜ 

prisons as a whole).  Given the broad requirements of the ADA and the little protection the disabled 

receive under the Constitution, it will be difficult for advocŀǘŜǎ ǘƻ ƧǳǎǘƛŦȅ ǘƘŜ ǎǘŀǘǳǘŜΩǎ ŎƻƴƎǊǳŜƴŎŜ ŀƴŘ 

proportionality if the contexts cannot be narrowed to those implicating constitutional rights. 

¢ƘŜ ŎƻǳǊǘΩǎ ŀǇǇǊƻŀŎƘ Ƙŀǎ ǘƘǳǎ ǎŜǘ ǳǇ ŀ /ŀǘŎƘ-22 for advocates.  If plaintiffs attempt to justify application 

of a statute to a broad category of cases, courts will find either that Congress has not amassed a 

sufficient record of constitutional violations by states in the broad category, or that the legislation 

reaches too much state conduct that is not unconstitutional.  But if plaintiffs try to apply a statute in a 

more specific context, courts will find either that there is insufficient legislative history on those specific 

ŦŀŎǘǎΣ ƻǊ ǘƘŀǘ ƛǘ ƛǎ ŀƴ ƛƳǇǊƻǇŜǊƭȅ ƴŀǊǊƻǿ άŀǎ ŀǇǇƭƛŜŘέ ŀǇǇƭƛŎŀǘƛƻƴΦ 
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It is a particular paradox to see a court find that the Fourteenth Amendment prohibits application of a 

statute to violations of the Fourteenth Amendment itself (through its incorporation of the Eighth 

Amendment).  ¢ƘŜ ǎŜǊƛƻǳǎ ƴŀǘǳǊŜ ƻŦ aƛƭƭŜǊΩǎ ŎƭŀƛƳǎ ƛǎ ǊŜŦƭŜŎǘŜŘ ƛƴ ǘƘŜ ŦŀŎǘ ǘƘŀǘ ǘhe United States 

Department of Justice--hardly an aggressive proponent in the current Administration of civil rights 

lawsuits against states--intervened in support of the plaintiff.  What seems to be getting lost in the 

Fourteenth Amendment caselaw is the obligation of courts to respect Congress as a co-equal branch and 

to construe legislation to be constitutional if at all possible.  
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Supremacy Clause Cause of Action to Enforce Medicaid 

The District of Minnesota has held that plaintiffs stated a claim under the Supremacy Clause that state 

administrative orders conflicted with Medicaid rules and regulations. 

!ǎǎƻŎƛŀǘƛƻƴ ƻŦ wŜǎƛŘŜƴǘƛŀƭ wŜǎƻǳǊŎŜǎ Ŝǘ ŀƭΦ ǾΦ aƛƴƴŜǎƻǘŀ /ƻƳƳΩǊ ƻŦ IǳƳŀƴ {ǾŎǎΦ, 2004 WL 2066822 (D. 

Minn. Aug. 18, 2004).  

Minnesota provides Medicaid services to disabled individuals through its Home and Community Based 

Services waiver program.  Plaintiffs--providers of waiver services as well as Medicaid recipients and their 

families--challenged a cost-ǎŀǾƛƴƎǎ Ǉƭŀƴ όǘƘŜ άǊŜōŀǎŜ ǇǊƻƎǊŀƳέύ ǘƘŀǘ ƛƳǇŀŎǘŜŘ the way the state 

distributed waiver funds.  

¢ƘŜ ǇƭŀƛƴǘƛŦŦǎΩ ŎƻƳǇƭŀƛƴǘ ŀƭƭŜƎŜŘ ǘƘŀǘ ǘƘŜ ǎǘŀǘŜ άΩŜƭŜǾŀǘŜŘ ŀ ǎǘŀǘŜ ŀŘƳƛƴƛǎǘǊŀǘƛǾŜ ƻǊŘŜǊ ƻǾŜǊ ŦŜŘŜǊŀƭ 

statutory and regulatory requirements thereby violating the Supremacy Clause of the United States 

ConstitutioƴΩΧΦ  Plaintiffs suggest that the DHS rebase program conflicts with various Medicaid rules and 

regulations, and that therefore the rebase violates the Supremacy Clause.  This is adequate to state a 

ŎƭŀƛƳέ όƻǊƛƎƛƴŀƭ ŜƳǇƘŀǎƛǎύΦ  The court did not explain which Medicaid rules and regulations were 

involved or how they conflicted with the rebase program.  

The court cited as authority aƛǎǎƻǳǊƛ /ƘƛƭŘ /ŀǊŜ !ǎǎΩƴ ǾΦ /Ǌƻǎǎ, 294 F.3d 1034, 1040-41 (8th Cir. 2002) 

όŎƛǘƛƴƎ ŎŀǎŜǎ ǘƻ ǎƘƻǿǘƘŀǘ άǘƘŜ {ǳǇǊŜƳŜ /ƻǳǊǘ Ƙŀǎ ǎǇŜŎƛŦically held that, under the Supremacy Clause, 

ŦŜŘŜǊŀƭ {ǇŜƴŘƛƴƎ /ƭŀǳǎŜ ƭŜƎƛǎƭŀǘƛƻƴ ǘǊǳƳǇǎ ŎƻƴŦƭƛŎǘƛƴƎ ǎǘŀǘŜ ǎǘŀǘǳǘŜǎ ƻǊ ǊŜƎǳƭŀǘƛƻƴǎέύΤ Pharm. Research & 

Mfr. v. WalshΣ роу ¦Φ{Φ спп όнллоύ όƛƴ ǿƘƛŎƘ ǘƘŜ /ƻǳǊǘ ǊŜŀŎƘŜŘ ǘƘŜ ƳŜǊƛǘǎ ƻŦ ŀ ŎƭŀƛƳ ǘƘŀǘ ǘƘŜ ǎǘŀǘŜΩǎ 

pharmaceutical rebate program was preempted), and Pharm. Research and Mfrs. v. Thompson, 362 F.3d 

умтΣ умф ƴΦо ό5Φ/Φ /ƛǊΦ нллпύ όƴƻǘƛƴƎ ǘƘŀǘ άώōϐȅ ŀŘŘǊŜǎǎƛƴƎ ǘƘŜ ƳŜǊƛǘǎ ƻŦ ǘƘŜ ǇŀǊǘƛŜǎϥ ŀǊƎǳƳŜƴǘǎ ǿƛǘƘƻǳǘ 

mention of any jurisdictional flaw, the remaining seven Justices [other than Scalia and Thomas] appear 

to have sub silentio ŦƻǳƴŘ ƴƻ ŦƭŀǿέύΦ  

This case once again points up the importance of preemption claims under the Supremacy Clause as an 

alternative to causes of action under 42 U.S.C. section 1983, which has been under increasing attack.  A 

preemption claim can provide a cause of action  to attack a state law that conflicts with federal law 

ǿƘŜƴ ǘƘŜ ŦŜŘŜǊŀƭ ǎǘŀǘǳǘŜ ŘƻŜǎ ƴƻǘ ŎǊŜŀǘŜ ŀ άǊƛƎƘǘέ ŜƴŦƻǊŎŜŀōƭŜ ǘƘǊƻǳƎƘ ǎŜŎǘƛƻƴ мфуоΦ  It can also be used 

to enforce federal regulations, which after Alexander v. Sandoval, 121 S.Ct. 1511 (2001), are not 

independently enforceable through section 1983 or an implied right of action unless they merely 

interpret or flesh out a right or cause of action that the statute creates.  Of course, the major flaw of a 

{ǳǇǊŜƳŀŎȅ /ƭŀǳǎŜ ŎƭŀƛƳ ƛǎ ǘƘŀǘ ƛǘ ŘƻŜǎ ƴƻǘ ŀƭƭƻǿ ŦƻǊ ŘŀƳŀƎŜǎ ƻǊ ŀǘǘƻǊƴŜȅǎΩ ŦŜŜǎΦ 
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Medicaid Recipients Enforce the Medicaid Act 

A federal district court in Pennsylvania has reaffirmed the right of Medicaid recipients to enforce the 

Medicaid Act. Clark v. Richman, 339 F.Supp. 2d 631 (M.D. Pa. 2004).  

¢ƘŜ ŎŀǎŜ ǊŜǾƻƭǾŜǎ ŀǊƻǳƴŘ ǘƘŜ tŜƴƴǎȅƭǾŀƴƛŀ aŜŘƛŎŀƛŘ ǇǊƻƎǊŀƳΩǎ ŎƻǾŜǊŀƎŜ ƻŦ ŘŜƴǘŀƭ ǎŜǊǾƛŎŜǎΦ ! ǎǘŀǘŜ Ƙŀǎ 

the option to provide dental services to its adult Medicaid population, 42 U.S.C. §1396d(a)(10), which 

Pennsylvania has exercised (making it, according to the district court, one of eight states to do so). For 

children under the age of 21 who are covered under the state Medicaid program, dental services are 

mandatory. Every state must provide early and periodic screening, diagnostic, and treatment (EPSDT) 

services to its Medicaid-eligible children, 42 U.S.C. §1396d(a)(4)(B), and EPSDT services are defined to 

include dental services. 42 U.S.C. §1396d(r)(3). Thus, all Pennsylvania residents eligible for Medicaid are 

eligible for coverage of dental services. 

Plaintiffs, two subclasses of Medicaid eligible adults and children, alleged they were not receiving dental 

ǎŜǊǾƛŎŜǎ ǇǊƛƳŀǊƛƭȅ ōŜŎŀǳǎŜ ǘƘŜ ǎǘŀǘŜΩǎ ƻǳǘŘŀǘŜŘ ŀƴŘ ƛƴǎǳŦŦƛŎƛŜƴǘ ǇǊƻǾƛŘer reimbursement rates were not 

ŜƴǎǳǊƛƴƎ ŀ ǎǳŦŦƛŎƛŜƴǘ ƴǳƳōŜǊ ƻŦ ŘŜƴǘŀƭ ǇǊƻǾƛŘŜǊǎΦ tƭŀƛƴǘƛŦŦǎ ŎƭŀƛƳŜŘ ǘƘŀǘ ǘƘŜ ǎǘŀǘŜΩǎ ŀŎǘƛƻƴǎ ǾƛƻƭŀǘŜŘ пн 

¦Φ{Φ/Φ ϠϠмофсŀόŀύόуύ όǘƘŜ άǊŜŀǎƻƴŀōƭŜ ǇǊƻƳǇǘƴŜǎǎέ ǇǊƻǾƛǎƛƻƴύΤ мофсŀόŀύόмлύΤ мофсŀόŀύόолύ όǘƘŜ άŜǉǳŀƭ 

ŀŎŎŜǎǎέ ǇǊƻǾƛǎƛƻƴ); and 1396a(a)(43) (requiring states to inform eligible individuals of EPSDT services and 

provide or arrange for provision of them). 

hƴ ǘƘŜ ōŀǎƛǎ ƻŦ ǘƘŜ ¢ƘƛǊŘ /ƛǊŎǳƛǘ /ƻǳǊǘ ƻŦ !ǇǇŜŀƭΩǎ ŘŜŎƛǎƛƻƴ ƛƴ Sabree ex rel. Sabree v. Richman, 367 F.3d 

180 (3rd Cir. May 11, 2004), the district court agreed that 42 U.S.C. §§1396a(a)(8) and (10) do set out 

ŜƴŦƻǊŎŜŀōƭŜ ǊƛƎƘǘǎΦ .ǳǘ ǘƘŜ ŎƻǳǊǘ ǳƭǘƛƳŀǘŜƭȅ ǊŜƧŜŎǘŜŘ ǇƭŀƛƴǘƛŦŦǎΩ ŎƻƴǘŜƴǘƛƻƴ ǘƘŀǘ ǘƘŜƛǊ ŦŀƛƭǳǊŜ ǘƻ ǊŜŎŜƛǾŜ 

dental services gave rise to claims based on these provisions. The court concluded that 42 U.S.C. 

§§1396a(a)(8) and (10) do not require states to directly provide services to its Medicaid population. A 

state could only be in violation of these provisions, according to the court, if the state was denying 

coverage of medically necessary dental services, which the plaintiffs were not alleging the state agency 

ǿŀǎ ŘƻƛƴƎΦ άΦΦΦώ¢ϐƘŜ ǎǘŀǘǳǘƻǊȅ ǎŜŎǘƛƻƴǎ ǊŜǉǳƛǊŜ ǘƘŜ ǇǊƻǾƛǎƛƻƴ ƻŦ ƳŜŘƛŎŀƭ ŀǎǎƛǎǘŀƴŎŜΣ ƛΦŜΦΣ ŦƛƴŀƴŎƛŀƭ 

ŀǎǎƛǎǘŀƴŎŜΣ ƴƻǘ ŘƛǊŜŎǘ ǎŜǊǾƛŎŜǎΦέ ¢ƘŜ ŎƻǳǊǘ ƎǊŀƴǘŜŘ ǇŀǊǘƛŀƭ ǎummary judgment to the state agency on 

ǇƭŀƛƴǘƛŦŦǎΩ ŎƭŀƛƳǎ ǳƴŘŜǊ ǘƘŜǎŜ ǇǊƻǾƛǎƛƻƴǎΦ 

¢ƘŜ ŎƻǳǊǘ ŀƭǎƻ ŦƻǳƴŘ пн ¦Φ{Φ/Φ ϠϠмофсŀόŀύόолύ ŀƴŘ όпоύ ǘƻ ǇǊƻǾƛŘŜ ŀƴ ŜƴŦƻǊŎŜŀōƭŜ ǊƛƎƘǘǎΦ ά{ŜŎǘƛƻƴ 

мофсŀόŀύόпоύ ǎǇŜŀƪǎ ƛƴ ƳŀƴŘŀǘƻǊȅ ǘŜǊƳǎΣ ŀǎ ƛǘ ƳŀƴŘŀǘŜǎ ǘƘŀǘ ŀ ǎǘŀǘŜ Ǉƭŀƴ ΨƳǳǎǘΩ ǇǊƻǾƛŘŜ ŦƻǊ ƛƴŦƻǊƳƛƴƎ 

ŜƭƛƎƛōƭŜ ƛƴŘƛǾƛŘǳŀƭǎ ƻŦ 9t{5¢ ǎŜǊǾƛŎŜǎΣ ŀǎ ǿŜƭƭ ŀǎ ƳŀƴŘŀǘŜǎ ǘƘŀǘ ŀ ǎǘŀǘŜ Ǉƭŀƴ ΨƳǳǎǘΩ ǇǊƻǾƛŘŜ ƻǊ ŀǊǊŀƴƎŜ ŦƻǊ 

ǘƘŜ ǇǊƻǾƛǎƛƻƴ ƻŦ 9t{5¢ ǎŜǊǾƛŎŜǎΦέ Lƴ ǊŜƎŀǊŘ ǘƻ ǘƘŜ Ŝǉǳŀƭ ŀŎŎŜǎǎ ǇǊƻǾƛǎƛƻƴΣ ǘƘŜ ŎƻǳǊǘ ǎǘŀǘŜŘΣ άώ{ϐƻƳŜ 

circuit courts have either permitted MA recipients to allege claims under the equal access provision, or 

have only held that MA service providers, as opposed to MA recipients, cannot vindicate any rights 

under the equal access provision under §1983...[T]he equal access provision is couched in mandatory 

language which, when combined with the absence of an administrative mechanism to enforce that 

ƭŀƴƎǳŀƎŜΣ ŎƻƴƴƻǘŜǎ ŀƴ ƛƴǘŜƴǘ ǘƻ ǇŜǊƳƛǘ ǇǊƛǾŀǘŜ ŜƴŦƻǊŎŜƳŜƴǘ ƻŦ ǘƘŜ ǇǊƻǾƛǎƛƻƴΦέ ¢ƘŜ ǇƭŀƛƴǘƛŦŦǎΩ Ŝǉǳŀƭ 

access and EPSDT claims will proceed to trial. 
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Supremacy Clause/§1983 Upheld Unanimously In Provisional Vote 

Cases; DOJ Opposed 

Now that the dust has settled a bit from the election, courts have unanimously upheld causes of action 

under 42 U.S.C. § 1983 and preemption/Supremacy Clause to enforce the right to a provisional ballot 

under the Help America Vote Act (HAVA).  

The preemption holdings in particular should be useful to litigants seeking to enforce federal law. The 

unanimity of the § 1983 holdings-- unremarkable given the clear language of the statute--makes it all 

the more astonishing to find out that the federal government had intervened to argue that HAVA can 

ƻƴƭȅ ōŜ ŜƴŦƻǊŎŜŘ ōȅ ǘƘŜ WǳǎǘƛŎŜ 5ŜǇŀǊǘƳŜƴǘ ŀƴŘ ƴƻǘ ǇǊƛǾŀǘŜ ǇŀǊǘƛŜǎΦ ¢ƘŜ ƎƻǾŜǊƴƳŜƴǘΩǎ Ǉƻǎƛǘƛƻƴ ŘƻŜǎ ƴƻǘ 

bode well for its stance toward future § 1983 cases involving other statutes. 

HAVA provides, inter aliaΣ ǘƘŀǘ ϦƛŦ ŀƴ ƛƴŘƛǾƛŘǳŀƭ ŘŜŎƭŀǊŜǎ ǘƘŀǘ ǎǳŎƘ ƛƴŘƛǾƛŘǳŀƭ ƛǎ ŀ ǊŜƎƛǎǘŜǊŜŘ ǾƻǘŜǊϦ Χōǳǘ 

ǘƘŜ ƴŀƳŜ ƻŦ ǘƘŜ ƛƴŘƛǾƛŘǳŀƭ ŘƻŜǎ ƴƻǘ ŀǇǇŜŀǊ ƻƴ ǘƘŜ ƻŦŦƛŎƛŀƭ ƭƛǎǘ ΧǎǳŎƘ ƛƴŘƛǾƛŘǳŀƭ ǎƘŀƭƭ ōŜ Ǉermitted to cast 

a provisional ballot as follows." 42 U.S.C. § 15482(a). The statute contains detailed provisions 

implementing this right, including a requirement that "information on the right of an individual to cast a 

ǇǊƻǾƛǎƛƻƴŀƭ ōŀƭƭƻǘΧōŜ ǇƻǎǘŜŘ ŀǘ Ǉƻƭling places." Id. § 15482(b)(2)(E) (emphasis added). 

Not surprisingly, courts have found that HAVA focuses on individuals and includes "rights-creating 

language," as required by Gonzaga Univ. v. Doe, 536 U.S. 273 (2002), and thus is enforceable under § 

1983. The Sixth Circuit, Sandusky Co. Democratic Party v. Blackwell, CF.3d C, 2004 WL 2384445 (6th Cir. 

Oct. 26, 2004), affirmed the § 1983 district court holding that we previously reported (while reversing on 

the merits). At least four other district courts have upheld HAVA's enforceability under § 1983. See Lucas 

Co. Democratic Party v. Blackwell, CF.Supp.2dC, 2004 WL 2382297 (N.D. Ohio Oct. 21, 2004); Florida 

Democratic Party v. Hood, CF.Supp.2dC, 2004 WL 2414419 (N.D. Flor. Oct. 21, 2004); Bay Co. Democratic 

Party v. Land, CF.Supp.2dC, 2004 WL 2345560 (E.D. Mich. Oct. 19, 2004);ACLU v. Kiffmeyer, 2004 WL 

2428690 (D. Minn. Oct. 28, 2004). 

The Sixth Circuit in Sandusky did not address the lower court's holding that HAVA is also enforceable 

through a preemption claim under the Supremacy Clause. However, three other courts have addressed 

the issue in some fashion. The best discussion is found in League of Women Voters v. Blackwell, 

CF.Supp.2dC, 2004 WL 2359988 (N.D. Ohio Oct. 20, 2004). After discussing the Supreme Court cases that 

uphold federal jurisdiction over preemption claims without addressing the cause of action, the court 

stated: 

"The best explanation of Ex Parte Young and its progeny is that the Supremacy Clause creates an 

implied right of action for injunctive relief against state officers who are threatening to violate 

the federal Constitution or laws." Burgio and Campofelice v. NYS Dep't of Labor, 107 F.3d 1000, 

1006 (2d Cir.1997) (quoting Wright, Miller, and Cooper, Federal Practice and Procedure: 

Jurisdiction 2d '' 3566 (1984)); see also Fallon, Meltzer, & Shapiro, Hart & Wechsler's The Federal 

Courts & The Federal System 903 (5th ed. 2003) ("[T]he rule that there is an implied right of 

action to enjoin state or local regulation that is preempted by a federal statutory or 

constitutional provision ... is well-established."). 
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Because plaintiffs' claim is that defendant's actions in his official duties violate a federal law 

which has preemptive effect, the Supremacy Clause provides the cause of action and federal 

jurisdiction. 

The court also found that "'in suits against state officials for declaratory and injunctive relief, a plaintiff 

may invoke the jurisdiction of the federal courts by asserting a claim of preemption, even absent an 

explicit statutory cause of action.'" League of Women Voters, 2004 WL 2359988 at *4 (quoting Local 

Union No. 12004 v. Mass., 377 F.3d 64 (1st Cir. 2004)). 

In addition, the court in Bay County Democratic Party, supra, proceeded to the merits of the 

preemption/Supremacy Clause claim without discussing the existence of the cause of action, and the 

court in ACLU, supra, upheld jurisdiction over the Supremacy Clause claim in a single sentence with no 

discussion. 

These Supremacy Clause/preemption holdings clearly establish that preemption is a viable alternative 

means of enforcing federal statutes even if there is no "right" enforceable under § 1983. However, so far 

courts have generally enforced preemption claims only where a state or local law, regulation or policy of 

general application is being challenged, not when a discrete action by governmental officials is alleged 

to violate federal law. Preemption claims also are not available to seek damages or attorneys' fees. 

 

  



 
©National Senior Citizens Law Center  Court Decisions from 2004   |   34 

Court Upholds Congressional Spending Clause Power To Protect Rights 

The 11th Circuit, in a decision authored by Judge William Pryor, has ruled that Congress did not exceed 

its authority under the Spending Clause of the Constitution in enacting §3 of the Religious Land Use and 

Institutionalized Persons Act (RLUIPA). 

Benning v. Georgia, ___F.3d___, 2004 WL 2749172 (11th Cir. Dec. 2, 2004).  

This brings to 4-1 the count of circuit courts in favor of the constitutionality of §3 of RLUIPA. The court 

ƘŜƭŘ ǘƘŀǘ /ƻƴƎǊŜǎǎΩǎ ǎǇŜƴŘƛƴƎ ŎƻƴŘƛǘƛƻƴǎ ƴŜŜŘ ƳŜŜǘ ƻƴƭȅ ŀ άƳƛƴƛƳŀƭ ǎǘŀƴŘŀǊŘ ƻŦ ǊŀǘƛƻƴŀƭƛǘȅΦέ ¢ƘŜ ƛǎǎǳŜ 

has important ramifications for seniors, the disabled, and others protected by anti-discrimination 

ǎǘŀǘǳǘŜǎΣ ŀǎ ǘƘŜ {ǇŜƴŘƛƴƎ /ƭŀǳǎŜ Ƙŀǎ ƛƴŎǊŜŀǎƛƴƎƭȅ ōŜŎƻƳŜ /ƻƴƎǊŜǎǎΩǎ ǇǊƛƳŀǊȅ ǎƻǳǊŎŜ ƻŦ ŀǳǘƘƻǊƛǘȅ ǘƻ 

protect individuals who receive scant protection under the Constitution itself. 

tƭŀƛƴǘƛŦŦΣ ŀƴ ƛƴƳŀǘŜ ƛƴ ǘƘŜ DŜƻǊƎƛŀ ǇǊƛǎƻƴ ǎȅǎǘŜƳΣ ŀǎǎŜǊǘŜŘ ǘƘŀǘ ŀǎ ŀ ά¢ƻǊŀƘ ƻōǎŜǊǾŀƴǘ WŜǿέ ƘŜ ǿŀǎ ōŜƛƴƎ 

prevented from fulfilling his religious duties, such as eating only kosher food, and wearing a yarmulke. 

Georgia moved to dismiss and argued that §3 of RLUIPA exceeds the authority of Congress under the 

Spending and Commerce Clauses, and violates the Tenth Amendment and the Establishment Clause. The 

United States intervened to defend the constitutionality of RLUIPA. 

w[¦Lt! ƛǎ /ƻƴƎǊŜǎǎΩǎ ƭŀǘŜǎǘ ŀŎǘƛƻƴ ƛƴ ŀ ƭƻƴƎ-running feud with the Supreme Court over the protection 

given individuals whose religious exercise is burdened by state action. In Employment Div. v. Smith, 494 

U.S. 872 (1990), the Court required only rational basis review of a neutral law of general applicability 

(criminalizing peyote) that had an incidental burden on religious exercise. In response, Congress enacted 

ǘƘŜ wŜƭƛƎƛƻǳǎ CǊŜŜŘƻƳ wŜǎǘƻǊŀǘƛƻƴ !Ŏǘ όάwCw!έύΣ ǿƘƛŎƘ ǊŜǉǳƛǊŜŘ ǎǘǊƛŎǘ ǎŎǊǳǘƛƴȅ of such laws. The Court 

then struck down RFRA, finding that Congress exceeded its powers under §5 of the Fourteenth 

Amendment because it expanded, rather than just enforced, the constitutional right to free exercise of 

religion that had just been defined in Smith. City of Boerne v. Flores, 521 U.S. 507 (1997). Congress 

responded this time by enacting RLUIPA, which reimposes the strict scrutiny standard on actions that 

burden the religious rights of institutionalized persons (in section 3, at issue here, 42 U.S.C. §2000cc-1), 

and on land use decisions (in section 2 of RLUIPA, 42 U.S.C. §2000cc(a)(1) and (b)). In both cases, RLUIPA 

applies, inter alia, to programs or activities that receive federal funds and to governmental actions that 

affect interstate commerce. That is, Congress sought to avoid the Boerne holding by grounding its 

authority in the Spending and Commerce Clauses, rather than in the Fourteenth Amendment. 

This scenario has parallels for the rights of the elderly and disabled under the Age Discrimination in 

9ƳǇƭƻȅƳŜƴǘ !Ŏǘ όά!59!έύ ŀƴŘ ǘƘŜ !ƳŜǊƛŎŀƴǎ ǿƛǘƘ 5ƛǎŀōƛƭƛǘƛŜǎ !Ŏǘ όά!5!έύΦ ¢ƘŜ {ǳǇǊŜƳŜ /ƻǳǊǘ ǊŜƭƛŜŘ ƻƴ 

Boerne in finding that Congress exceeded its Fourteenth Amendment powers when it made states liable 

under the ADEA and Title I of the ADA (discrimination in employment), because those statutes expand, 

rather than enforce, the rights of the elderly and disabled under the Equal Protection Clause. Kimel v. 

Florida Bd. of Regents, 528 U.S. 62 (2000) (ADEA); Board of Trustees v. Garrett, 531 U.S. 356, 363 (2001) 

(ADA). Although earlier this year the Court upheld Title II of the ADA (discrimination in public services 

and accommodations), it did so only as applied to the fundamental right of access to the courts. 
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Tennessee v. Lane, 124 S.Ct. 1978 (2004). Lower courts have relied on Lane to strike down Title II of the 

ADA as applied to state services and accommodations that do not involve fundamental rights. 

Yet as with RFRA and RLUIPA, Congress has largely avoided the holdings of Kimel and Garrett, and the 

limited holding of Lane, by using its Spending Clause authority to impose the ADEA and §504 of the 

Rehabilitation Act (which largely parallels the ADA), as well as other anti-discrimination provisions, on 

state programs and activities that receive federal funds. 42 U.S.C. §§ 2000d-7. Thus, the scope of 

/ƻƴƎǊŜǎǎΩǎ ǇƻǿŜǊ ǳƴŘŜǊ ǘƘŜ {ǇŜƴŘƛƴƎ /ƭŀǳǎŜ ƛǎ ƻŦ ƪŜŜƴ ƛƴǘŜǊŜǎǘ ǘƻ ǘƘŜ ŜƭŘŜǊƭȅΣ ŘƛǎŀōƭŜŘ ŀƴŘ ƻǘƘŜǊ 

victims of discrimination. 

The Eleventh Circuit had no problem finding that RLUIPA is a proper exercise of CƻƴƎǊŜǎǎΩǎ {ǇŜƴŘƛƴƎ 

/ƭŀǳǎŜ ŀǳǘƘƻǊƛǘȅΦ !ƭǘƘƻǳƎƘ άŎƻƴŘƛǘƛƻƴǎ ƻƴ ŦŜŘŜǊŀƭ ƎǊŀƴǘǎ ƳƛƎƘǘ ōŜ ƛƭƭŜƎƛǘƛƳŀǘŜ ƛŦ ǘƘŜȅ ŀǊŜ ǳƴǊŜƭŀǘŜŘ ǘƻ 

ǘƘŜ ŦŜŘŜǊŀƭ ƛƴǘŜǊŜǎǘ ƛƴ ǇŀǊǘƛŎǳƭŀǊ ƴŀǘƛƻƴŀƭ ǇǊƻƧŜŎǘǎ ƻǊ ǇǊƻƎǊŀƳǎΣέ {ƻǳǘƘ 5ŀƪƻǘŀ ǾΦ 5ƻƭŜΣ пуо ¦Φ{Φ нлоΣ нлт 

(1987), the Eleventh Circuit found the relationship between the conditions and the federal interest need 

ƻƴƭȅ ƳŜŜǘ άŀ ƳƛƴƛƳŀƭ ǎǘŀƴŘŀǊŘ ƻŦ ǊŀǘƛƻƴŀƭƛǘȅΦέ ¢Ƙŀǘ ǎǘŀƴŘŀǊŘ ǿŀǎ Ŝŀǎƛƭȅ ƳŜǘΣ ōŜŎŀǳǎŜ ǇǊƻǘŜŎǘƛƴƎ 

ǊŜƭƛƎƛƻǳǎ ŜȄŜǊŎƛǎŜ ƻŦ ǇǊƛǎƻƴŜǊǎ ƛǎ ŀ Ǌŀǘƛƻƴŀƭ ƎƻŀƭΣ ŀƴŘ ǘƘŜ ¦ƴƛǘŜŘ {ǘŀǘŜǎ άƘŀǎ ŀ substantial interest in 

ŜƴǎǳǊƛƴƎ ǘƘŀǘ ǎǘŀǘŜ ǇǊƛǎƻƴǎ ǘƘŀǘ ǊŜŎŜƛǾŜ ŦŜŘŜǊŀƭ ŦǳƴŘǎ ǇǊƻǘŜŎǘ ǘƘŜ ŦŜŘŜǊŀƭ ŎƛǾƛƭ ǊƛƎƘǘǎ ƻŦ ǇǊƛǎƻƴŜǊǎΦέ 

¢ƘŜ ŎƻǳǊǘ ŀƭǎƻ ǊŜƧŜŎǘŜŘ ǘƘŜ ǎǘŀǘŜΩǎ ŀǊƎǳƳŜƴǘ ǘƘŀǘ άǘƘŜ ŜȄǘŜƴǎƛǾŜ ŎƻƴŘƛǘƛƻƴǎ ƛƳǇƻǎŜŘ ōȅ w[¦Lt! ŀǊŜ ƴƻǘ 

in proportion to the small ŀƳƻǳƴǘ ƻŦ ŦŜŘŜǊŀƭ ŦǳƴŘǎ ŘŜŘƛŎŀǘŜŘ ǘƻ ǎǘŀǘŜ ŎƻǊǊŜŎǘƛƻƴŀƭ ǎȅǎǘŜƳǎΦέ ¢ƘŜ ŎƻǳǊǘ 

ŦƻǳƴŘ άǘƘŜǊŜ ƛǎ ƴƻ ǎǘŀƴŘŀǊŘ ƻŦ ǇǊƻǇƻǊǘƛƻƴŀƭƛǘȅ ŦƻǊ ǎǇŜƴŘƛƴƎ ƭŜƎƛǎƭŀǘƛƻƴΦέ 

In addition to upholding RLUIPA under the Spending Clause, the Eleventh Circuit in Benning also 

concluded that the statute did not violate the Tenth Amendment by infringing on areas reserved to the 

states, nor did it violate the Establishment Clause. 

!ƭǘƘƻǳƎƘ ǘƘŜ .ŜƴƴƛƴƎ ŘŜŎƛǎƛƻƴ ŘƛŘ ƴƻǘ ŎƛǘŜ ǘƘŜ {ǳǇǊŜƳŜ /ƻǳǊǘΩǎ ƘƻƭŘƛƴƎ ŜŀǊƭƛŜǊ ǘƘƛǎ ȅŜŀǊ ƛƴ {ŀōri v. 

¦ƴƛǘŜŘ {ǘŀǘŜǎΣ мнп {Φ/ǘΦ мфпм όнллпύΣ {ŀōǊƛ ŀƭǎƻ ǎǳǇǇƻǊǘǎ ǘƘŜ ŜȄǘŜƴǎƛǾŜƴŜǎǎ ƻŦ /ƻƴƎǊŜǎǎΩǎ {ǇŜƴŘƛƴƎ 

Clause authority. In Sabri, the Court held that a statute criminalizing bribery of officials of government 

agencies that receive federal funds did not require prosecutors to show a connection between the 

object of the bribery and the federal funds. The majority opinion, joined by the entire Court other than 

WǳǎǘƛŎŜ ¢ƘƻƳŀǎΣ ŎƻƴŎƭǳŘŜŘ ǘƘŀǘ ǘƘŀǘ ǎǘŀǘǳǘŜ ǿŀǎ ŀ Ŏƻƴǎǘƛǘǳǘƛƻƴŀƭ ŜȄŜǊŎƛǎŜ ƻŦ /ƻƴƎǊŜǎǎΩǎ {ǇŜƴŘƛƴƎ /lause 

ŀǳǘƘƻǊƛǘȅ ōŜŎŀǳǎŜ ƛǘ ǿŀǎ ŀ άǊŀǘƛƻƴŀƭ ƳŜŀƴǎέ ƻŦ ǎŜŎǳǊƛƴƎ /ƻƴƎǊŜǎǎΩǎ ƻōƧŜŎǘƛǾŜǎΦ WǳǎǘƛŎŜ ¢ƘƻƳŀǎ ŀǊƎǳŜŘ ŦƻǊ 

a stricter standard than mere rationality. 

{ǳǇǇƻǊǘƛƴƎ /ƻƴƎǊŜǎǎΩǎ ŀǳǘƘƻǊƛǘȅ ǳƴŘŜǊ ǘƘŜ {ǇŜƴŘƛƴƎ ŎƭŀǳǎŜ ƛǎ ŜǎǇŜŎƛŀƭƭȅ ƛƳǇƻǊǘŀƴǘ ǘƻ ƎǊƻǳǇǎ ƭƛƪŜ ǘƘŜ 

elderly and the disabled who must primarily look to Congress, rather than the Constitution, for 

protection. 


