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Some Courts Wary of Expanding Defense of Sovereign Immunity

In a series of recent decisions in different contexts, some courts have shown themselves to be wary of

SELI} yRAY3 aiGliSaQ a20SNBA3IAYy AYYdzyAiie RST¥SyasSa oSe
The Northern District of CaliforniahasNS 2 SOG SR  O2dzyieQa FdadSYLW G2 LIA:
immunity, finding that where the county had discretion under state law governing foster care payment

levels, it had no immunity if it committed non-state-sanctioned violations of applicable law. Laurie Q v.

Contra Costa C@®004 WL 318609 (N.D. Cal. Feb. 17, 2004) (Patel, C.J.).

The county claimed that, under McMillian v. Monroe County, Alaban&20 U.S. 781 (1997), it was
AYYdzyS 06SOFdzaS GKS {GFGS 2F [ | foktd &aldayment Iévélsa
and the county was merely following and implementing state law. InMcMillian, the Supreme Court had
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found that Alabama county sheriffs had sovereign immunity because they were state, not county,
policymakers. The Laurie QcourtagNBE SR (0 KIF &G GKSNB gl a az2ysS Fylfz238 o
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defined by the state, so too do sheriffs enforce a system of criminal law and procedure delineated
Ffy2ad SyidANBte adrdisS adlddzZiS FyR NXzt Soé

However, in a lengthy analysis, the district court limited McMillian to its facts, which involved the

peculiar status of sheriffs under the Alabama Constitution. Rather, the court found that to enjoy
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The District of Rhode Island has similarly refused to engage in a dangerous expansion of Supreme Court

rulings. In Office of the Child Advocate v. Lindgrese F.Supp.2d 153 (D. R.l. 2004), the court found that

a state official could not avoid a suit for prospective injunctive relief under the rule of Ex parte
Young209U.S.123(19ny 0 X o6& Of FAYAYy3 || GalLISOAlFfe az2@SNBAIyHe
INLRFK2 @d [/ 2SdzNJ RHR Supréng SurtthddBodn§a sgFal sdvdreighitydnterest in
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Rhode Island has a strong interest in the administration of its child welfare system, this interest does not
risetothelevSt 2F | ALISOAIT &a2@SNBATyGe AyGaSNBaidz adzOK |

The Eighth Circuit has found that a court need not find a separate explicit waiver of sovereign immunity

from liability for interest on money damages for which immunity has already been waived. Entergy

Arkansas, Inc v. State of Nebraska et2#l04 WL 298967 (8th Cir. Feb. 18, 2004). The court

quoted Missouri v. Jenking,pm | ®{ ® HTNI Hym y® o O6mpydd GKFG GKS
state immunity that embodies the same ultrastrict rule of construction for interest awards that has

©National Senior Citizens Law Center Court Decisions from 2004 | 2



grown up around the federalno-A Y 1 SNB a G NXzf S dé

Finally, the Tenth Circuit has found that sovereign immunity does not bar removal to federal court of an
action brought by a state. State of Oklabma ex rel. Edmondson v. Magnolia Marine Transport2004
WL 339372 (10th Cir. Feb. 24, 2004) (a tort action against a barge that struck the 1-40 bridge over a
river). However, the court reserved the question whether a case may be removed if it includes counter-
or cross-claims against the state.

Taken together, these cases appear to show a tendency to limit the sovereign immunity defense to its
current parameters. The courts appear to be particularly reluctant to expand immunity to contexts

where the government has long been subject to suit. These cases emphasize for practitioners the
importance of showing how extension of a sovereign immunity defense could have widespread
ramifications and contradict long-standing caselaw that has not been wiped out by Seminole Tribe of Fla.
v. Florida517 U.S. 44 (1996) and its progeny.
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Court Upholds FMLA Self-Care Provision Against Sovereign Immunity
Defense

I YI3AAGNIGS 2dzRIS Ay GKS 9 &0 SOWY/NIBE aLINNBAANIa RZFY 22T
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immunity.
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the court declined to follow the lead of the only post-Hibbs Court of Appeals ruling on the issue.

The FMLA allows qualified employees to take unpaid leave from their jobs under four circumstances.

Three of these involve care of family members (birth and care of a child; adoption or foster care of a

child; and care for a spouse, child or parent who has a serious health condition). 29 U.S.C. §

2615(a)(1)(A)-(C)). The fourth, at issue here, is when the employee him or herself has a serious health

condition. ld.§ 2615(a)(1)(D). All four provisions apply to public as well as private employers. The

Ca[! SELX AOAGtE [oNRALGSE adGlrisSaqQ a20SNBAIY AYYdzy
damages and injunctive relief.

Last year, the Supreme Court upheld the family-care provisions of the FMLA, Nevada Department of

Human Resourcesv.Hilbs poy | ®{ ® THM OHANno0X FAYRAYy3I [/ 2y3aANB
be a valid exercise of its power under section 5 of the Fourteenth Amendment. ¢ KS / 2 dzZNli Q& RSO
rested on the substantial legislative history showing a history of gender discrimination premised on the

view that family care was most appropriately a female obligation. ¢ KS / 2 dzNIi F2dzy R G KIF G
family-OF NB LINRPGA &aA2ya 6SNB & O2 yil oihavehting uncgnbtitutidheP LJ2 NI A 2 v |
discrimination, especially in light of the heightened scrutiny given under the Constitution to state gender

discrimination.

It remains to be seen whether the Supreme Court will extend its ruling in Hibbsi 2 (i K Sselcar¢ | Q

provision. Prior to Hibbs eight Courts of Appeals had held either that the self-care provision or the

entire FMLA violated sovereign immunity. { SS . NP Ol Yl Yy ©@d 2 &2 YMY3d 5SLIQG 27
1159, 1165 n.3 (10" Cir. 2003) (listing cases). Hibbsoverruled those decisions with respect to the family-

care provisions; it is unclear if the courts will reconsider their decisions on the self-care provision. The

key issue will be whether the provision is premised on the need to remedy gender discrimination. After

reviewing the legislative history, the Toeller courtoncluded that the self-care provision is part of an

attempt,

G2 LINBOf dzRS Iye AyOSyidiA@S F2NJ Iy SYLX 28S8SNJ G2 KAN
family status, all eligible employees are entitled to leave under the FMLA. And, at the same time,
Congress has been able to address its concern about single mothers with serious illnesses by ensuring

that they are entitled to leave for their own serious health condition.€

Last fall, in the first Court of Appeals decision to reconsider the issue post-Hibbs the Tenth Circuit
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immunity. Brockman342 F.3d at 1165. ButtheTenth/ A NDdzA & A Gd&aSt ¥ | O1y2¢6f SRISR
colorable argument to the effect that the self-care provision of the FMLA must be viewed as part of the

100G a | ¢gK2tS>Y YR GKFd Ad ¢2dd R GKSNBET2NBE o6S |
A Y'Y dzy Brickn®rg 342 F.3d at 1164.

On the other hand, in a summary unpublished decision, Montgomery v. Marylangd72 Fed.Appx. 17, 19
(4™ Cir. 2003), the Fourth Circuit applied Hibbsto uphold the entire FMLA, without distinguishing

between the family-care and the self-care provisions.

Obviously, there is more to come on this topic.
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Not All Waivers of Sovereign Immunity Construed Narrowly

The Second and Ninth Circuits, in different contexts, have held that when a state voluntarily invokes the
jurisdiction of a federal court, thereby waiving sovereign immunity, the scope of those waivers need not
be viewed narrowly.

Rather, following Lapides v. Bd. of Regents of Univ. Sys. Qb&FauU.S. 613, 620 (2002), the courts
ruled that the guiding principle is not the states' intent but rather the "need to avoid inconsistency,
anomaly, and unfairness."

In Embury v. Kin@004 WL 503813 (9th Cir. Mar. 16, 2004), the state removed to federal court a
wrongful discharge case that included both state and federal claims, and then moved to dismiss based
on sovereign immunity. The district court denied the motion, and the state appealed. In the interim, the
Supreme Court held in Lapideghat "removal is a form of voluntary invocation of a federal court's
jurisdiction sufficient to waive the State's otherwise valid objection to litigation of a matter (here of
state law) in a federal forum." 535 U.S. at 624. The Supreme Court reserved, however, the question of
whether the defense was also waived as to the federal claims, which were dismissed on other grounds
in the Lapides case.

The Ninth Circuit addressed that question, and held that the affirmative act of removal waived the
sovereign immunity defense over the entire case, including both federal and state law claims, and also
over claims that were only asserted for the first time after removal. The court declined to view the
waiver narrowly. "[T]he State removed the case, not the claims, and like all cases in federal court, it
became subject to liberal amendment of the complaint." The court found that "the federal court's
power extends, once immunity is waived, to the entire case, consistent with Article lll's grant of power

to decide 'Cases." The court concluded that "[a]llowing a State to waive immunity to remove a case to
federal court, then 'unwaive' it to assert that the federal court could not act, would create a new

definition of chutzpah."

Using like reasoning, the Second Circuit has held that when a state agency has asserted a claimin a
bankruptcy proceeding, that State may not then assert a sovereign immunity defense to a claim the
bankruptcy trustee seeks to assert against another state agency as an offset against the first agency's
claim. In Re: Charter Oak Associates v. Department of Socigl2P@dswL 541129 (2d Cir. Mar. 19,
2004). The court declined to address the issue, currently pending before the Supreme Court, whether
Congress had the power in the Bankruptcy Code to abrogate sovereign immunity, or to "deem" a waiver
that is broader than that permitted by the 11th Amendment. Rather, the court found that the
Bankruptcy Code provision permitting such offset claims was consistent with the 11th Amendment
because the state's litigation conduct in affirmatively invoking the power of a federal court by filing the
proof of claim was a sufficient waiver of sovereign immunity to extend to the offset claim. The court
noted that the trustee's claim against the state was merely an offset, and that limitation "protects the
state's coffers because the state will never be liable to pay anything."
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Like the Ninth Circuit, the Second Circuit thought it inappropriate to construe the state's waiver
narrowly, reaching only the claim which the state wants to present. Relying on Lapidesthe Second
Circuit found that the narrow construction rule applies only to waivers effected through language, such
as a statute, in which the issue is the state's intent. Waivers by conduct, in contrast, are "driven not by
the state's 'actual preference or desire,' which might weigh in favor of construing a waiver narrowly, but
rather by the 'need to avoid inconsistency, anomaly, and unfairness,' which requires a general
assessment of the equities associated with the state's participation in the bankruptcy litigation."
Quoting Lapides535 U.S. at 620. To permit states to invoke the court's jurisdiction selectively would
enable them to collect from bankrupt estates "while permitting them to withhold the debts they owe to
the estate, giving them a distinct and unfair advantage over other (non-state) creditors."
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Court Finds Medicaid Nursing Home Provisions Enforceable Under 1983

9f RSN¥ & aSRAOIFIAR NBOALASYyGa NBLNBaSyiSR o6& GKS bl
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The class action, Kerr v. HolsingeNo. 0-68-JMH (E.D. Ky. Mar. 25, 2004), was brought on behalf of

elderly Medicaid beneficiaries who previously received nursing home or home-based long- term care

services and then, without any change in their condition, were denied those services when Kentucky

tried to address its budget shortfall. The analysis below focuses on the procedural portion of the opinion

upholding jurisdiction under 42 U.S.C. § 1983.

The court examined and upheld the three causes of action based on§ 1983. The defendants had argued

that under Pennhurst State School & Hosp. v. Halderman, 451 U.S. 1, 28 (1981), programs enacted under

the Spending Clause are generally unenforceable under § 1983. The court acknowledged the language in

t SYYKdzNRGSE o0dzi NBfASR 2y 2 Af RSNJ1D),and WdstHde Y A | 2 LJA ®
Mothers v. Haveman, 289 F.3d 852, 862-63 (6th Cir. 2002), to find that Medicaid provisions can in some

circumstances create rights enforceable against state officers through § 1983 if they were intended to

benefit the plaintiffs, set a binding obligation on the state, and were not so too vague to enforce.

The court found that all three relevant areas of the Medicaid statute created enforceable rights under §

1983. The nursing home and home-based long term care services were mandatory under Medicaid and

required to be provided to eligible individuals who need those sS NIOA OSa ® ¢ KS aSNBAOSa al
AYGSYRSR (2 o0SYySTAOG tflAYyGAFTFaze FyR GKS &adl Gdzi S

Similarly, the provision requiring states to have reasonable standards for determining eligibility

consistent withtheMeRA O AR ! OG0 Aa aGoé Ala (GSNxya oodd AYyIiSYyRSR
applicant can rely in the determination of their benefit eligibility by state officials. It is intended to

benefit the plaintiffs, and it is a binding obligationonthestali S I ISy 0@ ®¢ al NJ @I @b | | ¢
Co{ dzLILIPHR chppZ TMM 69P5d aAOK® HnamOI I FFQR omT C

Finally, the court the right to a fair hearing was also a binding obligation on the state intended to benefit

the plaintiffs, and was nottoovagdzS | YR | Y2NlLIK2dza Iy 206f A3 GA2Y aGAy |
review of matters to determine whether an individual has been afforded appropriate procedural due

LINEOSaa o0& | aardsS Syidradte ooooé

The court did not directly discuss or cite Gonzaga University v. Doe, 536 U.S. 273 (2002), which the
RSFTSYRIyGa KFER NBtASR 2y (2 FNHdS GKFEi GKS aSRAOL
to confer, in unambiguous terms, enforceable individual rights. The defendants had made the argument

that because the statute focuses on what the state must do, it creates no rights for individuals. But of

course the state must provide services to individuals. The court apparently agreed with the plaintiffs

that Gonzaga had not overruled Wilder butratherhadcA G SR A0 6AGK | LIINR G f & ¢ KS
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Medicaid Act shows that the relevant provisions do meet the Gonzaga test. The court noted that the
aSRAOIFIAR aSNWBAOSa awaklff 0SS FdNYyAaKSRQ (2
proviRSR®Q¢é YSNNE &f AL 2L 4 mMm O6ljd2GAy3 (GKS
are phrased in the passive tense, there is no ambiguity that the provisions mean that the services must
be provided to individuals; combined with the eligibility requirements, which are also mandated, the
individuals clearly have a right to those services. Indeed, Medicaid is commonly referred to as an
GSYGAGft SYSfidHard todNBEsideNMdwYasientitlement could not be a right.
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Gonzaga Contagion Quarantined?

NSCLC Victory in Kentucky is One of Three Federal Court Decisions to Allow Enforcement of Medicaid
Statute

¢ K Songagd 2 y U I 3 A\®aghingtonaM@ek|yMarch 19, 2004), apparently epidemic in the federal
courts, has slowed, or halted, at least temporarily. Three different federal courts, in a mere seven-day
span, have ruled for individuals enforcing the Medicaid statute against state Medicaid agency officials.
Of course, increasingly disparate readings by the federal courts of Gonzaga v. Dg&36 U.S. 273 (2002),
may stir the high court to speak once again on enforceability of federal statutes against state officials. In
the meantime, though, a growing contingent of federal courts is holding that Medicaid beneficiaries may
enforce the statute against state Medicaid agencies.

Kerr v. Holsingey No. 0-68-JMH (E.D. Ky. Mar. 25, 2004)

The U.S. District Court for the Eastern District of Kentucky has granted the motion for preliminary

injunction filed by the National Senior Citizens Law Center and the Office of Kentucky Legal Services

Programs (OKLSP), on behalf of Kentucky residents whose Medicaid coverage for long-term care was
GSNXYAYFGSR o0& GKS aidlrdSeo /2yO0tdRAYI GKIG aYl yALdA
budget deficitsisdzy NB I a2yl 6fS | yR AyO2yaraiasSyid 6A0K aSRAOLIA
L FAYGATFAQ aSRAOFIAR O2@SNI3IS 0SS AYYSRAFGSte NBAY
¢tKS Oftlaa OGA2Yy flgadAdr FAESR F3AFAyad 2FFAOALf &
I 3 S yrew regdlations, revising long-term care eligibility standards. See Washington Week|yOct 10,

Hnno® ¢KS OKIy3aSa ¢gSNB |4 GKS OSYGSNI 2F i &Gl GS
care spending, which officials apparently hoped to accomplish by simply making it unreasonably difficult

for individuals to demonstrate a medical need for nursing home or home and community-based care

services. In some cases, individuals who had resided in nursing homes for close to five years were being

informed by the state that they did not need nursing facility care.

<
[N
A
7))

t 2AYy0AYy3 G2 YSyiGdzO1 e Qa LINE DA 2 deém el pjairtikfsyciged thek | (i
state with denying mandatory Medicaid servicesT nursing facility servicest to eligible individuals in

violation of 42 U.S.C. §§1396a(a)(10)(A) and 1396(d)(a)(4), and with employing an unreasonable

eligibility standard in violation of 42 U.S.C. §1396a(a)(17). Plaintiffs also alleged that the state was not
providing them notices regarding their eligibility that complied with the requirements of 42 U.S.C.
§1396a(a)(3). The state moved to dismiss, alleging that, per Gonzagathe plaintiffs did not have any

rights in these provisions that could be enforced under 42 U.S.C. §1983.

The court held that all four provisions contain enforceable rights. Each, the court said, is clearly intended
G2 o0SYSFAG (GKS LI IFTAYGAFFEAST AYLRaSa || o0AYyRAy3a 20f A
that its enforcement is beyond the scope of the judiciary. The court also held resoundingly that the state
O2dz R y20 NBAGNAROG (KSaS NARIKGA F2NJ GKS a2t S LizN1J
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the wrong reason; i.e., without a Medicaid-related or health-related purpose, are contrary to the

purpod S& 2F GKS ! OG 06SOFdzaS GKSe& NP AYyKSNByGfe | NbA
GKS aidlFlisSQa Y2G4A2y (2 RA&AYA&AA YR INIYGSR | LINBf A
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Rabin v. WilsorCoker, __F.3d__, 2004 WL 596090

In Rabin the U.S. Court of Appeals for the Second Circuit found the transitional medical assistance
(TMA) provision of the Medicaid Act (42 U.S.C. §1396r-6) enforceable under 42 U.S.C. §1983, after
specifically contrasting the provision with the Family Educational Rights and Privacy Act (FERPA)
provision at issue in Gonzaga

42 U.S.C. §1396r-6 provides that individuals whose Medicaid coverage is connected to their eligibility for

Temporary Assistance for Needy Families (TANF) may maintain Medicaid eligibility for up to six months

after becoming ineligible for TANF because of income from employment. When Connecticut lowered its

TANF income eligibility limit last year, it terminated Medicaid coverage of those losing TANF because of

the new eligibility limit. Plaintiffs claimed they were entitled to TMA since their income from

employment was rendering them ineligible under the new TANF income limit. The state argued that the

statute only provides for TMA when an individual loses TANF eligibility because of an increaséan

employmentincome, notadecreasdty (G KS ¢! bC AyO02YS tAYAlD® ¢KS RA&
reading of the statute and granted summary judgment to the state. Rabin v. WilsoiCokey 266

F.Supp.2d 332 (D. Conn. 2003).

The court of appeals reversed, finding that the statute provides TMA for individuals who lose eligibility

for TANF because of a decrease in the income limit if they: (1) have earned income; and (2) would not

have been ineligible under the new income limits if they had only unearned income. The court also

NE2SOGSR GKS aidl SQa IeddEhdz¥ohfaf ih enfokdabie rightron thed { ®/ @ Imo
L FAYOATFFaAaDP ¢KS LINPGOA&GAZY a0l GdSa GKFEG aSlhvieek adal 4GS
[TANF] in at least 3 to 6 months immediately preceding the month in which such family becomes
AYyStA3IA0ES F2NJ 4dzOK FARXZ 0SOlFdzaS 2FXAy02YS FTNRY S
LI | ydDPDE

The court distinguished the FERPA provision at issue in Gonzag&rom the TMA provision, finding that

GKS fFrGGSNI R2Sa y2iGd O2ydFAYy 6Glijdad t AFe@Ay3 I y3adza 3S
NE2SOGSR (KS aGFriSQa FNHAzYSyd GKIFG GKS ¢ta! LINR DA &
NF KSNJ gKFEG | aadrasS LXFyé YdzAG NBIdZANBE® &/ 2y IANBa
provision of [Medicaid], such provision is not to be deemed unenforceable because of its inclusion in a

section of this chapter requiringa Stateplay’ 2 NJ AaLISOA T Ay 3 GKS NBIjdzA NBER 02y
42 U.S.C. §1320a-2. The court remanded the case to the district court for a summary judgment ruling in

favor of the plaintiffs.
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Mendez v. Brown__ F.Supp.2d __, 2004 WL 626550 (D.Mass.)

The plaintiffs in Mendezare clinically obese women with a medical need for breast reduction surgery

who were being denied coverage for the service by the state. The state informed the plaintiffs that it

would only reconsider if they lost weight, at which point other less costly medical options would be
F@FAflofSd ¢KS LIIFAYGATFFa ffS3ISR dKFdG GKS adrasa
AaSNIAOSAE 0S LINPOARSR gAGK GNBFaA2ylFrofS LINRPYLIIySaasé
to individuals in sufficient amount, scope and duration in comparison to other similarly situated

AYRAGARIzZE t 303X FYR 2Modcl ol 06mMT O OYFYRIFIGAY3I GNBIF az
dismiss on grounds that plaintiffs did not have any rights enforceable in these provisions.

The court noted that prior to Gonzagaall three provisions had been found by federal courts to be
SYyT2NODSIo0fS dzyRSNI My o | yR T XdrgdgaiBPDAEOSNG ( BRE G K
prior rulings. It criticized Sabree v. Houstp@45 F.Supp.2d 653 (E.D.Pa.2003), now on appeal before the

CKANR /ANDdAGE a I RSOA&AA2Y 6KAOKI -Goazhg®y &5A A Y |
FAYRAY3I LINRPGAAAZ2YA 2F (KS aSRAbpPGohzRgDE (i I¢ K& ©23z1T2 N3
gAGK LI I XyFONISERAI B2 Gl fa6 ¢ €1 yIAdz2 3S A& dzyi Syl of Soé
¢tKS O2dz2NI F3aINBSR (KIFIdG GKS aidlrisSQa LRaradArAz2y KIFEIR aa
in Long Term Care Pharmacy Alliance v. Fergusérsd__, 2004 WL 513790 (finding that,

perGonzagd LINP PGARSNE R2 y20 KIFI@S Iy SyF2NOSFo6fS NRIAKI{
U.S.C. §1396a(a)(30)(A), see Washington Week|yMarch 19, 2004). However, the court stated that the

three MedicaidprodA aA 2y & | i A&dadzS GNBFRAf& &ad2NBAGS ye KSA:
which Gonzaga\NB |j dzA NB & X w9 & bg@irkunlike §20)(@) &K@ éqliaRaycess provision]t

ARSYGAFTASE || WRAAONBGS Oftlaa 2F 0SYSTAOAII NARSaDPQE
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D.C. Circuit Rejects Scalia, Thomas Views on Enforcement of Spending
Clause Legislation

Ly | F22Gy23S Ay I aSRAOFIAR 2LAYA2YyS (KS 5&/ & |/ AN
Spending Clause legislation such as Medicaid may only be enforced by private parties if there is an
explicit private cause of action.

t fFAYGATFAS RNHZA YIydzZF OGdzZNBENBESES ¢gSNB Of FAYAYy3 (KU
program violated and were preempted by the federal Medicaid statute under the Supremacy Clause.

Although the court ultimately upheld summary judgment against the plaintiffs, in footnote 3 at the

2dz6aSid 2F GKS 2LAYA2YyS>S (GKS O2dz2NII NB2SOGSR aAOKA3AL
right of action for injunctive relief. Michigan had claimed that Spending Clause legislation is like a

contract between the federal and state governments, and thus is enforceable by third parties ¢-i.e.,

Medicaid beneficiaries or providers¢2 Y f @ AT GKS a 02y (NI OlybenceBcharifSa G KSY
rights through an explicit private cause of action. See PhARMA v. Walsh, 123 S.Ct. 1855, 1878 (2003)

(Scalia, J., concurring in the judgment); id. (Thomas, J. concurring in the judgment). This argument would

invalidate implied causes of action, § 1983 causes of action, and preemption challenges for the vast

reaches of legislation enacted under the Spending Clause.

The D.C. Circuit (Henderson, Rogers and Williams), however, noted that in the Supreme Court's opinion

AY 21 fAaKI & oOovBSaNAIIRR NG diAKYST LAEMTIASaQ | NBdzySyida oAGK
flaw, the remaining seven Justices appear to have sub silentio found no flaw. See Steel Co. v. Citizens for

. SGGSNI 9y ZadRz.. (1998)¢fedératcpudds myso ehsurethey have jurisdiction before

considering merits)."
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Court Restricts Congress' Power to Legislate on Behalf of Disabled

The Commerce Clause Is Shrinking

In a rather startling decision, the Eighth Circuit has held that Congress does not have the power under
the Commerce Clause to prohibit a $2 fee charged for disabled parking placards because the fee has no
substantial effect on interstate commerce. Klingler v. Director, Department of Reve2@4 WL 936687
(8th Cir. May 3, 2004). The court's restrictive view of interstate commerce harkens back to pre-1937
decisions striking down New Deal legislation.

The plaintiffs claimed that the fee violated a regulation under the Americans with Disabilities Act that
prohibits any "surcharge" on a disabled person to cover the costs of complying with the ADA's
nondiscrimination requirements. The court declined to address whether the fee even violated the ADA
regulation but went straight to the constitutional issue, saying, "this is one of those rare occasions
where the appropriate resolution of the constitutional issue is reasonably straightforward and
determinate and the resolution of the statutory issue is, by contrast, difficult and complex."

The court rejected the plaintiffs' claim that it need only examine whether Title Il of the ADA, which
prohibits public entities from discriminating against the disabled, is permissible legislation under the
Commerce Clause. Instead, the court scrutinized whether the particular form of discrimination affects
interstate commerce-that is, whether the $2 placard fee itself is "closely connected to some national
commercial market." The court thought it important that Congress made "no findings that the type of
parking placard fees being regulated here substantially affect interstate commerce." As the dissent
points out, however, "Congress could not possibly make express findings about every situation to which
the ADA might be extended, nor is it required to do so under the Commerce Clause."

The court set forth several ways in which the placard fee could be viewed as related to interstate
commerce, but then rejected every one. The fee "does involve the collection of money, and can thus
perhaps be classified as 'economic' in a sense." But the court insisted that Congress only has the power
to regulate activities that are "commercial" rather than more broadly "economic," and held that
"nonprofit revenue collection for state government" is not commercial. The court agreed that the
transferable parking placards enable disabled persons to get into stores, use rental cars, and otherwise
participate in interstate commerce, but the court then opined that the $2 fee does not substantially
restrict those activities. Finally, the fee "could be deemed to affect interstate commerce substantially"
because "[o]ne could reasonably presume that a sizeable portion of the [$400,000 per year generated
by the fee] would, in the absence of the placard fee, have ended up flowing through the various
channels of interstate commerce." But the court felt that this effect was too indirect and remote.

The plaintiffs argued that this case was similar to those under the Civil Rights Act of 1964 holding that
Congress could prohibit discrimination in hotels that served interstate travelers or at a small local
restaurant whose food had moved in interstate commerce. The court distinguished those cases by
finding that the economic transactions at issue were significant in the aggregate, whereas there was no
finding that the $2 fee was. Yet the discrimination that Congress was prohibiting in the Civil Rights Act is
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no more commercial than discriminatory imposition of the placard fee, and the interstate commerce link
seems equally strong or attenuated in both.

The dissent argued that the majority was attacking each of these interstate commerce justifications as
though they were "an ordinary fact to be proved by a preponderance of the evidence." However, they
were instead legislative facts, and "we owe it to Congress to assume the existence of any state of facts
reasonably conceivable by the legislature at the time the statute was enacted." When the
constitutionality of a statute is in question, "We should give Congress the benefit of the doubt."

The implications to the majority's approach are profound. Although the activity challenged in this case
involves a public entity, the court's analysis is equally applicable to a private setting. Much of what
Congress does under its Commerce Clause power is motivated by noncommercial concerns, and
certainly has little to do with interstate commerce in the literal sense. Fair housing laws that protect the
elderly and disabled against discrimination in private housing, for example, have little to do with
interstate commerce. Similarly, the Endangered Species Act is under attack by conservative judges who
believe that Congress only has the power to protect commercially viable species traded in interstate
commerce. The Supreme Court has recently begun cutting back on the broad deference that it has given
Congress since 1937. If the Eighth Circuit's decision in Klingler is any indication, soon Congress may only
be able to protect the elderly, disabled and other vulnerable communities when doing so serves
commercial purposes. It remains to be seen how far the Court will go but, clearly, the power of Congress
to protect against discrimination is shrinking.
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Three Supreme Court Cases Upholding Congressional Power

In three opinions this week in different areas, the Supreme Court has upheld federal statutes against

Ot AYa G(KFG GKS & tHegidativéppweSukder Eh&doBtRution.2 Yy AINB a4 &4 Qa

Whether these decisions signal greater deference toward Congress will undoubtedly be the source of

RSolFGSd 2KIG aSSYa FLIWINByid Aa GKFEG /2y3aNBaaQa LR
likely remain under siege, even if the Court will uphold more narrow measures.

In Tennessee v. Lari04 WL 1085482 (May 17, 2004), the Supreme Court held that Title Il of the
Americans with Disabilities Act, as applied to the class of cases implicating judicial services, was within
/ 2y3aANBaaQa mniK ! YSYRYSyYy(d LI2gSNI G2 FoNRAFGS adl 4GS

In Tennessee Student Assistance Corp. v. 200d WL 1085610 (May 17, 2004), the Court held 7-2

that the bankruptcy provision allowing discharge of state student loans does not violate state sovereign
AYYdzyA(le o0SOFdzAS ol y{ NHzZIJiOé A& Iy Ay NBY LINROSSRA
suit against the state. This analysis obviated the need for a ruling on the question raised by petitioner,

whether Congress has power under the Article | Bankruptcy Clause of the Constitution to abrogate state

sovereign immunity. The reliance on the in rem nature of bankruptcy cases, not transferrable to many

other classes of cases, gave the Court a way to uphold uniform application of bankruptcy rules to state

debts without undercutting the ruling of Seminole Tribe v. Florida, 517 U.S. 44 (1996), that Congress

lacks authority under Article | to abrogate state sovereign immunity.

Finally, in Sabri v. United State3004 WL 1085233 (May 17, 2004), the Court held that Congress had the
power under the Necessary and Proper Clause to create a federal crime of bribing an official of a state or
local entity that receives as least $10,000 in federal funds, even if there is no connection between the
bribe and the federal money. This decision deserves a few more words, as it is interesting both for the
scope of the Necessary and Proper Clause and for the discussion of as applied versus facial challenges.

In Sabri, petitioner Sabriclaimedd K & I FSRSNI f ONAROSNE &GlIddziS 61 a 2
Article | powers because it did not require a connection between the bribery and federal funds, even if
GKSNBE 61 a adzOK I 02yySOiA2y AY KA agudgdtad&ebbe? KI G A &

/ 2yaANBaaQa LI2oSNI dzyRSNI 6KS bSOSaalNE FyR t NBLISNI /
protecting federal monies. Although not every bribe will have a direct connection to federal funds,

G 02 NNUzLJG A 2 Y R 2 Stdimityd2oihffed theddsieraliierest. Moniéyks Fungible, bribed

officials are untrustworthy stewards of federal funds, and corrupt contractors do not deliver dollar-for-

dollar value.... [M]oney can be drained off here because a federal grantis pouringA Y (1 KSNB ®¢ ¢KS /
NE2SOGSR {IoONAQA Fylf23AS8Sa (2 GKS RSOAaAz2ya NBaidN.
{d1rGSa 9o [ 2T pmn ! d{>d pnd O6mdbpppvI YR ! yYAGSR
hard pressed toclaim...tht & OO KS ONAROSNER adl G4dziS8 WKIa y20KAy3 |
L2 6 SNI¢ ovdz2iaAy3a [2LST oo
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to hold that the Necessary and Proper Clause authorizes the exercise of any power that is no more than
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The Court does appear to be more willing here to accept an attenuated link between federal spending

and the bribery than it was in Lopez and Morrison to accept a link between crime and education, on the

one hand, and interstate commerce. It is difficult to tell whether the Court is indeed adopting a more lax

approach to the Necessary and Proper Clause, or more likely, is simply more deferential in the case of a

criminal statute, especially one that has in its text a jurisdictional link to federal interests. Nevertheless,
itisnotSg 2 NI Keé GKIG GKS /2dz2NI RAR y2i dzas8 G4KS { I 6 NA
power under the Necessary and Proper Clause, as some observers had expected.

O

The Sabri decision (written by Justice Stevens) is also interesting for the dicta ¢ not joined by Justices
ScaliaorKennedyc2y {FoNARQa FlFOAIf OKFffSyasS (2 GKS adl idzi
to be discouraged.... [W]e have recognized the validity of facial attacks alleging overbreadth (although

not necessarily using that term) in relatively few settings, and, generally, on the strength of specific

reasons weighty enough to overcome ourwell-¥ 2 dzy RSR NBGA OSy OS¢ 14 SEI YLX S
where facial challenges are appropriate, the Court listed free speech, abortion and ¢ ominously

Gf SAAafl GA2Yy dzyRSNI 2 p 2F (GKS C2dz2NIISSyiK ! YSYRYSy
Yet the Court did not mention the fact that the very same day, in Tennessee v. Lane, it had refused a

facial challenge to the ADA, ruling instead held that the statute was appropriate 14th Amendment

legislation as applied to cases implicating access to judicial services.

These three decisions taken together appear to show that at least five justices are uncomfortable about
J2Ay3 G22 FIENI gAGK GKS {dzZLINBYS [/ 2dzNIiQa NBOSyid | aa
federal statutes where they can.

<
<
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Supreme Court Upholds ADA Title Il Protection Of Access To Court
Facilities

On May 17, 2004, a 5-4 Supreme Court maj2 NRA 1 @ dzLJKSf R / 2y aINBEA&Q | dzi K2 NR § &
governments to ensure access by disabled persons to state court facilities, and to empower individuals
to recover damages for violations of this requirement.

The decision, Tennessee v. Lari®04 WL 1085482 (May 17, 2004), redraws the boundaries between

state sovereign immunity from private lawsuits under the eleventh amendment and Congressional

authority to enforce the fourteenth amendment. In effect, theTennesseenajority tempers the

expansion of state sovereignty originated in Seminole Tribe v. Floridgl7 U.S. 44 (1996) and the

O2y (NI OlA2y 2F [/ 2y3INBaaQ 7T2dzNIi BSghé KFlaresRAYR0BYy i Sy ¥
(1997). In SeminoleTribethe Court held that only the fourteenth amendment, not the commerce clause

or other Article | provisions, gives Congress the power to abrogate state sovereign immunity from

private damage suits. In Boernethe Court introduced a doctrinal formula purporting to narrow

/| 2y ANBA&Q | dobtit@phefodbtives, byFequRihgdhdtdabideenth amendment enforcement

f SaratrdAaz2y dzyRSNJ aSOGA2y FAQS 2F GKS FYSYRYSyid O
demonstrated state violations of the substantive provisions of section one.

One year ago, in Nevada Dept. of Human Resources v. Hif&&U.S. 721 (2003), the Court signaled
that, given its current membership, a majority cannot be assembled to carry the strict logic of

the Boernestandards to extreme logical endpoints in all cases. The new decision strengthens and
clarifies that signal.

In Hibbs the Court, in a 6-3 opinion by Chief Justice Rehnquist, surprised observers by validating private

damage suits against states under the federal Family and Medical Leave Act. Prior to Hibbs a bare

YI22NRG& &a2YSGAYSA f Ic@ifeflBtiRe REhKgSist andd) BtiReS Mdlidf Thoind, CA BS €
WSKYIljdzA & G 2 clhad Ebhehl @hmihiyy ¥nd dxkdick down federal laws authorizing private

damage actions in every case applying the Boernefourteenth amendment jurisprudence. In these cases,

the four dissenters ¢ Justices Stevens, Souter, Ginsburg, and Breyer ¢ remained equally firm in their
RA&ILIINRGIE 2F GKS ySg R2O0UNAYSP® ¢KSeé AyaraldSR (K
inBeernel YR NBfFGSR OFrasSa ¢la y20 2yfeé AyO2NNBOUG 06 dzi
represents such a radical departure from the proper role of this Court that it should be opposed

GKSYS@PSNI (1KS 2 Khig WEloigaBdatd obgblls 528 BSd68, 99 (2000) (Stevens, J.,

dissenting) (Kimelheld that the Age Discrimination in Employment Act of 1967 is unenforceable by

private damage actions.)

However, Tennessee v. Lan@y reflect, not simply a fracturing of the Federalism Five in this case and

inHibbg€ o6dzi | yS¢ &ai0NXGS3IAO NBIfAIYYSYylGod LT GKAA A
erstwhile dissenters in a sort of grand compromise. The new majority embraces the Boerned O 2 y 3 NHzS v (i

F' YR LINB LR NI A2Vt é hilRgioglitNdrmys b dompariNively fexdbR iNthraretagion

that accommodates Title Il of the ADA, the FMLA, and, presumably, similar statutes purporting to

GSYT2NOSé¢ (GKS T2 deNdbsSHs §6riné didseMt& s\ Bryy& \GiisBurg LSolter, and
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Stevens ¢ issued concurring opinions specifically reaffirming their dissent fromKimel, Garrett, Boerne,
Seminole Trihand related cases; in Tennesseetevens actually wrote the majority opinion, in which
Breyer joined without comment; Souter and Ginsburg wrote subdued concurring opinions that
reiterated their objections to the earlier cases but accepted the Boernestandards as applied by Stevens.
Moreover, in Tennesseehe Federalism Five majority has splintered on the right as well as the left;
JustiOS { OF £ A Qa f Sy JEokreeapptdach o SoystiuingsdcioR fireyedforcanters

FdziK2NARGe & (22 aFtlooedéd WdzaGAOS {OFtAlF asSsSvya
0S LI ASR (2 dzLK2f R & LINeRdalnelfadtdrivalidaté thetn SHerchdlbilf Sy F2 N.

no longer have any part of that approach.
Going forward, the broad question, of course, is what are the contours of the freshly redrawn lines?

Obviously, the place to begin looking for answers is in the case itself. At issue in Tennesseas

/ 2y3aANBaaQ lFdzikK2NAGe (2 FdziK2NAT S LINAGEFGS RIEYIF3S |
nH | ®{ d/ & ZIMHMOHU GKIG ay2 ljd2d tATFASR AYRAGARIZ t &
excluded from participation in or be denied the benefits of the services, programs or activities of a

LJdzof AO SyidAaites 2N o6S &ddzo2SOGSR (2 RBGuOONNYsiegsk (A 2y
of University of Alabama v. Garres31 U.S. 356 (2001), the Federalism Five majority barred private

suits against state governments to enforce Title lof the ADA, which bansemploymentdiscrimination on

grounds of disability. In Tennesseghe plaintiffs, both paraplegics, sued the state under ADA Title Il for

failing to equip courthouses with elevators or other apparatus necessary to enable them to access court

proceedings in their wheelchairs. Affirming a Sixth Circuit decision for the plaintiffs, the Supreme Court

applied the Boerneregime for interpreting the enforcement provisions of section five of the fourteenth

amendment. Under the Boerneapproach, section five authorizes enforcement legislation (i) only in

response to specific, identifiable, substantial state governmental violations of the substantive provisions

Ay aSO0GA2Yy 2yS 2F (KS F2d2NLISSyYyiK I'YSYRYSyds FyR o
LINPLRNIA2YFfé¢ NBaLRyaS (2 GKSaS LI NIAOdz F NI @gA2¢t G

¢CKS [/ 2dzNI 3+ @S &aSOSNI NBlFazya oKeé LINAGFHES RIYI3AS

dzy RSNJ ¢ AGfS LL odzi y24 ¢AGES Ld 114G az2yYS8S tSy3aidikKs W
evidence from Congressional and other official hearings, and in court decisions, of state discrimination

against the disabled in providing access to public facilities, was stronger than evidence reviewed

in Garrettof discrimination against disabled state employees. In addition, following the Sixth Circuit, the

Court stressed that denial of access to public facilities, specifically to court proceedings, violated the

LI FAYOGAFFAQ NAIKGEA (2 RdzS LINRPOSaa 2F fF ¢ dzy RSNI (K
merely their nondiscrimination rights (such as they might be) protected by the equal protection clause.

This distinction was critical, the Court argued, because these due process rights are more fundamental,

and hence give Congress more leeway to safeguard than the employment nondiscrimination rights

I RRNB&daSR o0& ¢AGftS Lo . SOFdzAS / 2y3INBade.T2dzy R 46Adl

RAaAlFOAfAGE RAAONAYAYI GA2YyE Ay al O0Saa G2 LlzmftAO0 a
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basis Ci.e., to permit damage recovery for denials of such access, even when a particular denial might in

and of itself not constitute a constitutional violation. Despite the potentially broad implications of his
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allusions to the scope, quantity, and quality of evidence of disability discrimination, Justice Stevens
made crystal-clear that the specific holding in Tennessee v. Lanevers little more than the facts of that
case:

G & & dwtBKS ljdzSadAazy LINSBASYGSR Ay (KAa OFasS Aa
private suits for failing to provide reasonable access to hockey rinks, or even to voting booths, but

whether Congress had the power under §5 to enforce the constitutional right of access to the courts.

Because we find that Title Il unquestionably is valid §5 legislation as it applies to the class of cases

AYLIX AOFGAY3 GKS | OO0OSaaAroAftAle 2F 2dzRAOALIE aSNIBAOS
b2 R2dzo (X GKA& GAIKG €tAYAGLFGA2Yy 61 & I 1S@& FIFOG2NJ

Nevertheless, Tennessee v. Lafesurely a momentous ruling ¢ if only because of what the alternative
would have meant: that in the 21 st century, American state governments have no obligation to ensure
nondiscriminatory access by a disabled citizen to his or her own trial, or at the very least, that Congress
is substantially powerless to enforce any such right even if it exists in an abstract or theoretical sense.

How much more than its holding does Tennessee v. Lapertend? To begin with the obvious, litigants

would be well advised not to rush to court challenging denials of access to state controlled recreational
FILOATAGASEASY Soadds (KS aK201S@ NAYy1é¢ KeLROIKSGAOLf
extreme, Title Il guarantees of access to state electoral procedures (voting booths) would seem

comparatively easy to analogize to court procedures. The difficult, and potentially painful cases will be in

between, involving state facilities and services essential to participation in society but not necessarily to
participation in processes of government itself, such as transportation or even education. In such areas,

Al A& y20 AyO2yO0SAglrotS GKIFIG | YlFI22NARGe 2F GKS Odz
ensuring equal access is spending clause-based legislation. In this regard, the decision reinforces the

magnitude of the threat posed by efforts to narrow or choke off altogether private rights of action to

enforce conditions in federal spending clause legislation (such as the Rehabilitation Act, which finances

state enhancements to benefit disabled citizens, subject to conditions similar to those in the ADA).

Also noteworthy for the future is that the Tennessee v. Lan@jority gave Congress credit for the fact

OKIFG a¢KS 151 gk & LI 4a4aSR 0 &delibérdddh Snd iNvbs@@idhhintoth&a & o
need for comprehensive legislation [including] 13 hearings and . . . a special task force that gathered
SOGARSYOS FTNRBY SOSNE {dFdGS Ay (KS | @GakretpyRime] LYy LINBJA
andUnited States v. Morrisqrb29 U.S. 598 (2000) (invalidating the Violence Against Women Act), the

Court had contemptuously dismissed large volumes of evidence supporting congressional judgments as,

FY2y3 20KSNJ GKAy3Iaz a4l ySOR agpdsife oréhypér-tahdicdl dedsosyor (0 A O ¢
O2y OSLJidzk £t f& Ayl LIINRLINAIFGS® b 2gathetingdfforts sariguSly ahd2 dzNI K I
evaluated them sympathetically, the implication may be that, after all, supporters of future civil rights

legislation will find it worthwhile to help ensure that Congress does its investigational and drafting

homework.

In the long run, the most significant question left open by this decision may be the scope of state
ddzoadl yGA @S 20f A3l (kkighty) prescbiizd\by sérfioti dnd oSthedoMtecdtd NNBf | (G A O
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proscribe conduct that, taken alone, would be constitutional. Under the approach advocated by Chief

Justice Rehnquist for the minority in Tennesseén order to qualify as unconstitutional, state
RAAONAYAYFG2NE O2yRdzOU VYdzad 06S RANBOGIZ LIzN1J2 a S ¥ dz
dissent, except for the historically unique case of massive racial discrimination in the South, the

fourteenth amendment imposes on states no affirmative obligation whatsoever to ensure equal access

to services or facilities for the elderly, women, disabled, or any other class of citizens, and Congress has

no authority to require them to do so. To fend off criticism of their Seminole Trib&oerneKimet

Garrettjurisprudence, conservative members of the Court have often insisted that barring damage

actions to remedy federal rights violations still leaves private citizens with the right to enjoin future state

misconduct under the Ex Parte Youndpoctrine. But as Justice Ginsburg responded to such a disclaimer

RdAZNAY3I GKS 2NXf | NBdzYSyid f1Fad WFHydad NBES GKS YAYy2NA
amendment substantive liability could leave plaintiffs with no illegal conduct to enjoin, even on the

comparatively compelling facts of Tennesee v. Lane
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Preemption/Supremacy Clause Developments

A preemption cause of action under the Supremacy Clause is becoming an important potential
alternative to section 1983 when states violate federal law. This article discusses two developments on
this.

A recent article on the subject analyzes 20 cases decided by the Supreme Court between October 1996
and June 2003 in which private plaintiffs filed civil actions in federal court against state officers or local
governments or officers seeking prospective declaratory or injunctive relief to remedy an alleged
violation of a federal statute or to block enforcement of a state or local law allegedly preempted by a
federal statute. David Sloss, Constitutional Remedies for Statutory Violatid®&lowa L.Rev. 355
(January 2004).

The author concludes that in all nine of the cases involving a state law or regulation, as well as one case
that involved an administrative order, the Court went to the merits without considering whether the
allegedly preemptive federal statute provided a cause of action. In the ten cases involving state
"executive" actionT policy or practicet the Court reached the merits only if the federal statute provided
a cause of action. Sloss argues that the Supreme Court has implicitly recognized an implied cause of
action under the Supremacy Clause, and that the cause of action should extend to the "executive" action
cases as well.

In a case falling on the "executive" side of the line (i.e., policy rather than law), the Eastern District of
Virginia recently found that immigrant plaintiffs, represented by MALDEF, had stated a cause of action
under the Supremacy Clause to challenge the state's policy of denying college admission to
undocumented aliens using standards that conflicted with federal immigration law standards on who is
legally or illegally in the country. Equal Access Educ. v. Mertgd5 F.Supp. 2d 585, 593-94, 608 (E.D. Va.
2004). Like many of these cases, the court went straight to the merits without considering where the
cause of action was.
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States More Sovereign Than Sovereign Nations

Even without petty analogies to the transfer of sovereignty in Irag, a Supreme Court opinion this month
NEBYAYRa dza GKFG dzyRSNJ GKS / 2dz2NIQa OdzNNBy G R2O0GNRY
sovereign nations.

In Republic of Austria v. Altmant24 S.Ct. 2240 (2004), the Court held that the 1976 Foreign Sovereign
Immunities Act gave federal courts jurisdiction to hear an action against Austria to recover paintings
allegedly stolen by the Nazis.

The Courtemphasil SR G KI G dzy RSNJ / KA ST SohNoadedi Bxéh&hgeav MdEadobrf f Qa 2 |
CranchMmMc OMYyMHUIX GGKS 2dz2NAaAaRAOGAZ2Y 2F GKS !'yAGSR { |
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political branches ¢ in particular, those of the Executive Branch¢2 Yy S KSGKSNJ G2 GF 1S 2 dzNR
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(1983)). The Court held that the FSIA could be applied retroactively, and also could be applied to events

before the State Department adopted a restrictive view of foreign sovereign immunity in 1952.

The Court, of course, shows no such deference to the decisions of the federal political branches to

abrogate state sovereign immunity. The Court has also imposed limits on federal jurisdiction over states

thai FNB y2i F2dzyR Ay (GKS /2yadAiddziazy 2NJ FSRSNI t ¢
a defendant in federal court, but not to the dignity of a foreign country (or of a Native American tribe,

for that matter), is hard to understand.
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Agency Is Upheld

A split D.C. Circuit has held that Congress has the power under the Spending Clause to condition
acceptance of federal public transit funds on a waiver of sovereign immunity for discrimination against
the disabled in violation of the Rehabilitation Act of 1973.

.FND2dzN) @b 2 AKAYy3IG2y aSOMBR LIDO0AWLIISE1945 (0B.ICir. JOWN] Y & A G !
2004). The court joins the First, Third and Ninth Circuits in so holding.

¢tKS / AGAt wAaIKGE& wSYSRASE 9ljdza tATFdGARZY ' OG 2F wmdy
federal funds on its waiver of Eleventh Amendment immunity for violations of disability, age, gender,

race and other federal antidiscrimination statutes. 42 U.S.C. §§ 2000d-7(a)(1). The D.C. court found that

GKAE O2YyRAGAR2Y 61 & dzyl YOATdz2dzA ' yR GKIFG GKS adlds
immunity to waive was immaterial. Thus, the D.C. Circuit is now the fourth court of appeals to reject the

{ SO2Yy R [/ ANDdzA G&da vHSAUMNWY . Hedth Ftientes CAYEF. 3d 98.
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Clause power because it was unrelated to the federal interest in transportation funds. The court noted

that the Supreme Court has never overturned Spending Clause legislation on relatedness grounds.

/ 2y 3ANBaa aYFRS Of arymderil firddgito b used 8 fadRitaty dsabilitg | Y (

discrimination, and that exposing recipient entities to the threat of federal damage actions was an
STFSOGADS RSUSNNByldé /2yaANBLaa O2dzZ R NBlFazylofe A
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term in Sabri v. United Statg$24 S.Ct. 1941 (2004).

Judge Sentelle in dissent argued that the connection between the federal interest in promoting public

transportation and its interest in preventing discrimination against the disabled is too attenuated. He

emphasized that the federal Spending Clause power is limited to conditions that bear some relationship

02 GKS FTSRSNIf AyiSNBald Ay GKS aLISyYyRAYy3I LINRPINI YO
simpf @ Y20 WbSOSaalNR YR tNRLSND XiG2 aLISYRAy3 Y2yS
Y2O0KAY 3 YFIAAOFE |02dzi RAaAFOATAGE RAAONRYAYIFGAZ2Y 0
FSRSNI f o¢ { Sy Babriorfthe grduddsithatiNy vzl yKISFO NA 0 SNE 2 F G KS G NI
YFE1S Al Y2NB RAFFAOdAAZ G F2NJ FSRSNIf FdzyRa G2 R2 @K
231 ¢! Qad SYLX 28SSa 2y (KS ol aira 2F RAaloAfAdGE ¢2df

Judge Sentelle also argued thatthe waiverc2 Y RAGA2Y 61 & y20G | @1 fAR SESNDA.
Amendment powers.
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Fifth Circuit Allows ADA Title Il Suit Against State Officials

¢tKS CATUK /ANDdAGYE 20SNI I OKAftAy3dI RAaAaSyd oe | L
that state officials cannot be sued under Title Il of the Americans with Disabilities Act, which prohibits
discrimination in public services and accommodations.

McCarthy v. Hawkins__F.3d.___, 2004 WL 1789945 (5th Cir. 2004).

The plaintiffs, individuals with mental disabilities seeking more community-based living options under

Medicaid, sued several Texas state officials, claiming that they had violated the Medicaid statute, the

ADA and section 504 of the Rehabilitation Act. The majority followed five other circuit courts in ruling

that state officials are proper parties to suits under the ADA, despite the fact that the wording of the

d0FGdziS NBFSNNBR (12 dLMz2otAO SyidraidrSaodeé . SOFdzAS (K
sovereign immunity, the majorit€ NB FdzA SR (2 O2yAdARSNI g KSGKSNI LX F Ay
The court found that, for the purposes of Ex Parte Youndt need only determine whether plaintiffs

alleged a violation of federal law and sought prospective injunctive relief.

However, WdzZR3S 9YAf A2 DIFENI X K2 Aa NBLWHziSR (2 06S 2y t
nominees, believed that to fit within the Ex Parte Youngxception, the plaintiffs must allege violation of

a validfederal law. He first examined whether ADA Title Il, as applied to state decisions concerning

entitlement programs, was a congruent and proportional response to a history of state violations of the

MniK ! YSYRYSyilid® DIFENIIF FO01y2¢ftSRIASR (KIG &/ 2y3aINBaa
unequaltNB I G YSY i Ay GKS FRYAYA&(GNT Tonmesseey Lam4isicii S & SNIIA
1978, 1989 (2004). However, he noted that the Supreme Court identified examples of irrational

discrimination against the disabled only in the following categories: voting, marriage, jury eligibility,

state mental institutions, zoning decisions, public education, the penal system, and access to the judicial

system. Assuming that Congress only had the power under the 14th Amendment to protect the disabled
inthesecatSI2NA SAaX DINI I F2dzyR GKIFIG LXITAYGAFTFEAQ Of I AYA

DENIF f&az2 F2dzyR GKFG ¢AGES LL 2F GKS !'51 5 a F LIJ
programs, does not regulate activity that is either interstate or commercial, and is thus outside of the

Commerce Clause power. When states provide public services, they are not competing with the private

market, and thus are not engaging in commercial activity. The federal government, which filed an

amicus brief on behalf of the plaintiffs, had argued that the ADA is a comprehensive economic

regulation of the activities of the disabled in the national economy, and can survive a Commerce Clause

challenge without showing that every single facet of the program is independently and directly related

to interstate commercial. Yet Judge Garza found that Title Il was not an integral or necessary part of the

otherwise valid ADA economic regulatory scheme.

Somewhat surprisingly, after finding that the ADA claims should be dismissed, Judge Garza indicated
GKIFIG KS ¢g2dA R dzLIK2f R GKS LXFTAYGATFaAaQ asSOdAiAzy pnn
GKS alryYyS a GK2aS dzyRSNJ G4KS !'51' 5 aSOGA2yY pnn NBai
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put conditions on acceptance of federal funds. WdzZR3S DIF Ni I NB2SOGSR ¢SElFaqQ Of
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receives no section 504 funds, Congress could not condition acceptance of Medicaid funds on
compliance with section 504. Rather, he found that Congress can make conditions generally applicable
to all federal monies, which states are free to accept or reject.

¢CKSNBE [NB | O2dzLX S 2F y2GSs2NIKe LRAyida | o62dzi WwdzR
constitutionality of the statute, a question that would not normally be decided when addressing a

sovereign immunity issue. Second, whereas his 14th Amendment analysis is not surprisingCgiven the

scant protection that the Supreme Court has given the disabled under that Amendmentchis Commerce

Clause analysis breaks new ground. Since the Supreme Court reinvigorated Commerce Clause scrutiny in

1995, it has only twice invalidated statutes, and the two statutes struck down¢the Gun-Free School Zone

Act and a section of the Violence Against Women ActCwere minor statutes focused on criminal activity

traditionally within the purview of state governments. The ADA, by contrast, is a major statute meant to

integrate the disabled into the larger life and economy of the nation, which Judge Garza conceded is a

valid goal under the Commerce Clause.

Commerce Clause restrictions are also much more dangerous than those under the 14th Amendment.
wSAUGNROGAZ2Y A 2y [/ 2y3aINBaaQ mniK ! YSYRYSyd LR2gSNAR 13
remedies on states while still allowing Congress to regulate state conduct. Limitations on the commerce

L2 6 SNE K2gSOSNE 32 (G2 GKS KSEFENIL 2F /2yaANBaaQ | oAt
with respect to local governments and private parties.
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11th Circuit: ADA Unconstitutional As Applied to State Prisons

In a decision having implications for 14th Amendment doctrine generally, the Eleventh Circuit has held
that Title Il of the Americans with Disabilities Act, as applied to state prisons, is not a valid abrogation of
state sovereign immunity.

Miller v. King2004 ---F.3d.---, 2004 WL 2035197 (11th Cir. Sept. 14, 2004).

The court reached that decision despite the fact that the plaintiff presented triable evidence of cruel and

unusual punishment.This is the first decision post-Tennessee v. Lan4 S.Ct. 1978 (2004), to find that

- adlFddziS 61 a 2dziaARS 2F /2y3INBaaQ C2dzNISSydkK ! YS
constitutional rights.

Plaintiff Miller is a paraplegic, wheelchair-bound inmate with multiple health problems. Due to
disciplinary problems, he is held in a high security isolation cell so small that he cannot move his
wheelchair. Able-bodied inmates with disciplinary problems are held in less stringent units.

The court found that Miller had sufficient evidence of violations of the Eighth Amendment to survive

summary judgment on his 42 U.S.C. § 1983 claim against the state warden in his individual capacity.

lf 0 K2dAK GKS O02daNI y2iSR (KFG GKS 9A3IKGK ! YSYRYSyY
FYR dzyySOSaalNE AN RIORAGYARIY OB AYEIEG addSNA2dza Y S|
GSTFSOUADSEE NBYRSNAY3I aAftSNIAYY20AES FyR OFdzaAy
O2yRAGAZ2Y (2 RSGSNAZ2NI GS® ¢KSNBE gl a | faz2abgdARSYOS
YR K@3IASYySz¢ F2NOAYIA KAY (2 dzNAYyFdS FyR RSTFSOIGS
warden. The court thus remanded the § 1983 claims as well as the claims for injunctive relief under the

ADA, which fell within the Ex Parte Youn29 U.S. 123 (1908), exception to the doctrine of sovereign

immunity.
Three-Part Test from City of Boerne

Addressing whether Congress had acted within the scope of its Fourteenth Amendment power to

abrogate state sovereign immunity under the ADA, the court applied the three-LJF NIi & O2 Yy ANHzSy OS
LINE LJ2 NI A 2 yGQity ok Boéride v.(FISrggi U.2 307, 520 (1997): the court must (1) identify the

precise constitutional right at issue, (2) determine whether Congress identified a history and pattern of
unconstitutional conduct by the States, and if so, (3) analyze whether the legislation is a congruent and

proportional response to that history and pattern.

hy GKS FANRG AaadsSzI GKS O2yaidAaddziaAzylt NARIKAIG Fd A
unusual punishment. Although this is a fundamental right, like the fundamental right of access to the

courts upheld under the ADA in Tennessee v. Larsyt unlike the ADA Title I claim struck down in Board

of Trustees of the Univ. of Alabama v. Garrgdt, U.S. 356, 363 (2001), the court did not mention this

fact or discuss its significance.
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Second C in the one piece of good news for ADA proponents ¢ the court found that the Supreme Court

inLanead O2 y Of dzR S Rn itd éhtiratysatisfled]. {255 Bl$fdHt@o requirement that it be enacted

Ay NBaLkRyasS (2 | KAad2NB YR LI GGSNY 2Znes,tfei 6SaQ O
9f SPSYUGK / ANDdZAG RAR y20 ySSR (2 O2yaARSNI 6KSUGKSN
against the disabled in the specific prison context (of which there was some but not a lot) met this

standard.

In step three, however, the court found that applying the ADA to state prisons would not be congruent

FYR LINBLERNIOAZ2YIlf (2 (K BmeddihdtSights. 6 RKASU SIRR Y [dZEdZNES L2 8] (AR
process obligation of the States to provide meaningful and expansive court access [in Lang is in stark

O2Yy (NI &0 ¢ A ( K-Anlefid@ent{ nagatitte®Bligtiodtd aBskaiir fom cruel and unusual

punishmey 0 ®¢ | LILX @ Ay3 GKS ! 5! G2 adadrasS LINAaz2ya ¢2dzZ R
activities, including education, recreational, and job-training programs, which have nothing to do with

the ban on cruel and unusual punishment.

Infinding thatthe AD! Q& YI yRI G4Sa ¢6SNB RAALINBPLENIAZ2YIFE (2 (GKS
GKS O2dzNIIi aSSYSR (2 FT2NHSGO AGa SFENIASNI 20aSNBIFGA2
GNBfFGADGS (2 OANDdzradl yoOSaz | yitRonithoss of @skhddDalzy 4 G | y OS &
2FFAOSST 2TNk, the cFukt Bilddd\:Bnsidér whether application of the ADA to state prisons

would be constitutional if the statute were construed to limit reasonable accommodations to those

required by the Eighth Amendment. Of course, reading the statute that narrowly would also narrow the

right to injunctive relief, as well as rights against non-state prisons, both of which are unaffected by the

sovereign immunity ruling.

Trouble in a Footnote?

In an extended footnote that may prove especially troubling to advocates, the court also rejected the
LI FAYOGAFFQAa | NHdzYSyid GKFG GKS ! 51 O2dzf R 0SS Gyl NN
ADA violations also actually violate the constitutional right at issue ¢ in this case, the Eighth-Amendment

NAIKG G2 6S FTNBES FNRY AtNdigh fioting tyfaRthedinstand sietofid Citcldizy A & K Y Sy
have taken this approach, the Eleventh Circuit found that it was inconsistent with Lan& ¢ KA OK | f f 2 6 &
applied¢ |yl f&@a84s odzi 2yfé 2y | aO2yGiSEG o6& O2yiSEGE

prisons as a whole). Given the broad requirements of the ADA and the little protection the disabled
receive under the Constitution, it will be difficult foradvocl G Sa&4 (2 2dzadAFe GKS aidl G dz
proportionality if the contexts cannot be narrowed to those implicating constitutional rights.

¢t KS O2dzNIi Qa | LILINE I ©KforKdvodatedi K pdaitiffsaBetnpt tizjubtify apglidatiorO K
of a statute to a broad category of cases, courts will find either that Congress has not amassed a

sufficient record of constitutional violations by states in the broad category, or that the legislation

reaches too much state conduct that is not unconstitutional. But if plaintiffs try to apply a statute in a

more specific context, courts will find either that there is insufficient legislative history on those specific

FIrodaz 2NJGKIFIG AG Aa Iy AYLINBLISNI @ YyINNRg al a | LI
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It is a particular paradox to see a court find that the Fourteenth Amendment prohibits application of a

statute to violations of the Fourteenth Amendment itself (through its incorporation of the Eighth

Amendment). ¢ KS &SNRAR2dza yI (Gdz2NE 2F aAiff GNb@dstés A YA Aa NB
Department of Justice--hardly an aggressive proponent in the current Administration of civil rights

lawsuits against states--intervened in support of the plaintiff. What seems to be getting lost in the

Fourteenth Amendment caselaw is the obligation of courts to respect Congress as a co-equal branch and

to construe legislation to be constitutional if at all possible.
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Supremacy Clause Cause of Action to Enforce Medicaid

The District of Minnesota has held that plaintiffs stated a claim under the Supremacy Clause that state
administrative orders conflicted with Medicaid rules and regulations.

!ééZO)\I-ﬂ)\ZY 27T Wééf\lv?é)/[ji\l'f wS & 2 dzZNJOo8 WL 2&6822IDf @ Fd a A
Minn. Aug. 18, 2004).

Minnesota provides Medicaid services to disabled individuals through its Home and Community Based

Services waiver program. Plaintiffs--providers of waiver services as well as Medicaid recipients and their
families--challengedacost-a I Ay 3a LI Iy O 0KS & NBtheway$he dtdeP I NI Y 0
distributed waiver funds.

c
A

¢CKS LIXFTAYGATFTFaAaQ O2YLX FAYyG FtfS3ISR GKIFG GKS adlas
statutory and regulatory requirements thereby violating the Supremacy Clause of the United States

Constitutig/ XQQdPlaintiffs suggest that the DHS rebase program conflicts with various Medicaid rules and

regulations, and that therefore the rebase violates the Supremacy Clausé&his is adequate to state a

Of F AYE 62 NA Ik golrtfdid dtvexdKih whizh&édibaid rules and regulations were

involved or how they conflicted with the rebase program.

The court cited as authoritya A & & 2 dzZNRA  / KA f R 294 F:3dN1834, 104034 0(gth CB.@002) NP & a
O00AGAY3 Ol &aSa (2 akKz2 g Kitallyheld thd€, Sndef thzlSINBYAG Cldus, dzNIi K I &
FSRSNIf {LISYRAyYy3I [t dzaS tS3IAAf ! (A2 yPharBaseakkh8O2y T A
Mir.v.Walst poy ! ®{ ® cnn oHnno0 O6AYy GKAOK (GKS / 2dz2NII NE
pharmaceutical rebate program was preempted), and Pharm. Research and Mfrs. v. Thomp$ea F.3d

YyMTI yMdp Ydo 65d®/ & /ANWP wHannno o6y2GAy3 GKFd awnoée
mention of any jurisdictional flaw, the remaining seven Justices [other than Scalia and Thomas] appear
tohavesubsilentiocF 2 dzy R y2 Ffl 60

This case once again points up the importance of preemption claims under the Supremacy Clause as an

alternative to causes of action under 42 U.S.C. section 1983, which has been under increasing attack. A

preemption claim can provide a cause of action to attack a state law that conflicts with federal law

gKSY GKS FSRSNIf aidl ddziS R2Sa y2i ON&GradoPeubed & NA IK (i
to enforce federal regulations, which after Alexander v. Sandoval21 S.Ct. 1511 (2001), are not

independently enforceable through section 1983 or an implied right of action unless they merely

interpret or flesh out a right or cause of action that the statute creates. Of course, the major flaw of a

{ dzZLINB Yl Oe /ft+daS Of LAY Aa OGKIFG Ad R2Sa yz2a4 Fftf2s
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Medicaid Recipients Enforce the Medicaid Act

A federal district court in Pennsylvania has reaffirmed the right of Medicaid recipients to enforce the
Medicaid Act. Clark v. Richmas39 F.Supp. 2d 631 (M.D. Pa. 2004).

¢tKS OFrasS NB@2t @Sa | NRdzyR (KS tSyyaetdryil aSRAOLIA
the option to provide dental services to its adult Medicaid population, 42 U.S.C. §1396d(a)(10), which

Pennsylvania has exercised (making it, according to the district court, one of eight states to do so). For

children under the age of 21 who are covered under the state Medicaid program, dental services are

mandatory. Every state must provide early and periodic screening, diagnostic, and treatment (EPSDT)

services to its Medicaid-eligible children, 42 U.S.C. §1396d(a)(4)(B), and EPSDT services are defined to

include dental services. 42 U.S.C. §1396d(r)(3). Thus, all Pennsylvania residents eligible for Medicaid are

eligible for coverage of dental services.

Plaintiffs, two subclasses of Medicaid eligible adults and children, alleged they were not receiving dental
ASNDAOSE LINAYINREE 0SSOl dzaS ( KeSeindbirdenie® ates werendtR I G SR |
Syadz2NAy3a | adzFFAOASYU ydzYoSNI 2F RSyl f LIN2 A RS NA ®
Po{ d/ & 23mMopcl ol 0oy0d O6GKS aNBlFazylFofS LINRPYLIiySaacs
I OOS & a ¢ ); dniNIB9ghla)i43) @eyfuiring states to inform eligible individuals of EPSDT services and

provide or arrange for provision of them).

hy GKS olaia 2F (GKS ¢ KA NRSabraeNXrdziSabree 2 Bitthfiss72 ¥ | LILIS | f
180 (3rd Cir. May 11, 2004), the district court agreed that 42 U.S.C. §§1396a(a)(8) and (10) do set out
SYy¥F2NOSIofS NARIKGaADP . dzi GKS O2dzNI dzZA GAYIFGSte& NBeS
dental services gave rise to claims based on these provisions. The court concluded that 42 U.S.C.

§8§1396a(a)(8) and (10) do not require states to directly provide services to its Medicaid population. A

state could only be in violation of these provisions, according to the court, if the state was denying

coverage of medically necessary dental services, which the plaintiffs were not alleging the state agency

gl a R2AYIDP aPdPweBKS A0l Gdzi2aNER aSOGA2ya NBIdzaANBE
FaaAaildlyOSz y2i RANBOI aunMN3dyAudsténthdthe §tdeSger@PodzNI I NI y
LI FAYOGAFFAQ OfFAYA dzy RSN KSAS LINPDA&AAZYAD
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circuit courts have either permitted MA recipients to allege claims under the equal access provision, or

have only held that MA service providers, as opposed to MA recipients, cannot vindicate any rights

under the equal access provision under §1983...[T]he equal access provision is couched in mandatory

language which, when combined with the absence of an administrative mechanism to enforce that

fly3dzZZ 3Sz O02yy2iSa |y AyidSyid G2 LISNYAG LINAGFGS Sy
access and EPSDT claims will proceed to trial.
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Supremacy Clause/81983 Upheld Unanimously In Provisional Vote
Cases; DOJ Opposed

Now that the dust has settled a bit from the election, courts have unanimously upheld causes of action

under 42 U.S.C. § 1983 and preemption/Supremacy Clause to enforce the right to a provisional ballot

under the Help America Vote Act (HAVA).

The preemption holdings in particular should be useful to litigants seeking to enforce federal law. The

unanimity of the § 1983 holdings-- unremarkable given the clear language of the statute--makes it all

the more astonishing to find out that the federal government had intervened to argue that HAVA can

2yfte 0SS Sy¥F2NOSR o0& (KS WdzadAOS 5SLINIYSYlH yR y2
bode well for its stance toward future § 1983 cases involving other statutes.

HAVA provides, interalia G KF G BAT |y AYRAGARdIzZ f RSOfI NBa GKI
GKS yIYS 2F GKS AYRAGARdZ f R2S& y2i dmidtalbtochbt 2y GKS
a provisional ballot as follows." 42 U.S.C. § 15482(a). The statute contains detailed provisions

implementing this right, including a requirement that "information on the right of an individuato cast a

LINE A &AA2Y L 0L flifggldieX "0dSs 13422 ®)(2)&E Remphésis ddifed).

Not surprisingly, courts have found that HAVA focuses on individuals and includes "rights-creating
language," as required by Gonzaga Univ. v. Dpg36 U.S. 273 (2002), and thus is enforceable under §
1983. The Sixth Circuit, Sandusky Co. Democratic Party v. Black@®eBd C, 2004 WL 2384445 (6th Cir.
Oct. 26, 2004), affirmed the § 1983 district court holding that we previously reported (while reversing on
the merits). At least four other district courts have upheld HAVA's enforceability under § 1983. See Lucas
Co. Demacratic Party v. BlackweH.Supp.2dC, 2004 WL 2382297 (N.D. Ohio Oct. 21, 2004); Florida
Democratic Party v. HopdF.Supp.2dC, 2004 WL 2414419 (N.D. Flor. Oct. 21, 2004); Bay Co. Democtia
Party v. LandCF.Supp.2dC, 2004 WL 2345560 (E.D. Mich. Oct. 19, 2004); ACLU v. Kiffmeygr004 WL
2428690 (D. Minn. Oct. 28, 2004).

The Sixth Circuit in Sanduskylid not address the lower court's holding that HAVA is also enforceable
through a preemption claim under the Supremacy Clause. However, three other courts have addressed
the issue in some fashion. The best discussion is found in League of Women Voters v. Blackyvell
CF.Supp.2dC, 2004 WL 2359988 (N.D. Ohio Oct. 20, 2004). After discussing the Supreme Court cases that
uphold federal jurisdiction over preemption claims without addressing the cause of action, the court
stated:

"The best explanation of Ex Parte Young and its progeny is that the Supremacy Clause creates an
implied right of action for injunctive relief against state officers who are threatening to violate
the federal Constitution or laws." Burgio and Campofelice v. NYS Dep't of LaleGrF.3d 1000,
1006 (2d Cir.1997) (quoting Wright, Miller, and Cooper, Federal Practice and Procedure:
Jurisdiction 2d " 3566 (1984)); see alsdrallon, Meltzer, & Shapiro, Hart & Wechsler's The Federal
Courts & The Federal System 903 (5th ed. 2003) ("[T]he rule that there is an implied right of
action to enjoin state or local regulation that is preempted by a federal statutory or
constitutional provision ... is well-established.").
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Because plaintiffs' claim is that defendant's actions in his official duties violate a federal law
which has preemptive effect, the Supremacy Clause provides the cause of action and federal
jurisdiction.

The court also found that "'in suits against state officials for declaratory and injunctive relief, a plaintiff
may invoke the jurisdiction of the federal courts by asserting a claim of preemption, even absent an
explicit statutory cause of action." League of Women Votera04 WL 2359988 at *4 (quoting Local
Union No. 12004 v. Mass., 377 F.3d 64 (1st Cir. 2004)).

In addition, the court in Bay County Demaocratic Party, sugseoceeded to the merits of the
preemption/Supremacy Clause claim without discussing the existence of the cause of action, and the
court in ACLU, supraipheld jurisdiction over the Supremacy Clause claim in a single sentence with no
discussion.

These Supremacy Clause/preemption holdings clearly establish that preemption is a viable alternative
means of enforcing federal statutes even if there is no "right" enforceable under § 1983. However, so far
courts have generally enforced preemption claims only where a state or local law, regulation or policy of
general application is being challenged, not when a discrete action by governmental officials is alleged
to violate federal law. Preemption claims also are not available to seek damages or attorneys' fees.
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Court Upholds Congressional Spending Clause Power To Protect Rights

The 11th Circuit, in a decision authored by Judge William Pryor, has ruled that Congress did not exceed
its authority under the Spending Clause of the Constitution in enacting &3 of the Religious Land Use and
Institutionalized Persons Act (RLUIPA).

Benning v. Georgia__F.3d___, 2004 WL 2749172 (11th Cir. Dec. 2, 2004).

This brings to 4-1 the count of circuit courts in favor of the constitutionality of §3 of RLUIPA. The court

KStR GKFG /2y3aINBadaQad ALISYRAYIYR2 WRA X2 Wi KGR EXNES
has important ramifications for seniors, the disabled, and others protected by anti-discrimination

a0l ddziSazr a GKS {LISYRAy3 /[/fldzaS KlFIa AyONBlFaAy3fe
protect individuals who receive scant protection under the Constitution itself.

tfFAYGATFI Yy AYYFGS Ay GKS DS2NHAIF LINRazy aeaidsSy
prevented from fulfilling his religious duties, such as eating only kosher food, and wearing a yarmulke.

Georgia moved to dismiss and argued that §3 of RLUIPA exceeds the authority of Congress under the

Spending and Commerce Clauses, and violates the Tenth Amendment and the Establishment Clause. The

United States intervened to defend the constitutionality of RLUIPA.

w[l!Lt! Aa /2y 3NSDa areding fedd with théiSupre@diChuz: yver the/protectidn 2 y 3
given individuals whose religious exercise is burdened by state action. In Employment Div. v. Smith, 494
U.S. 872 (1990), the Court required only rational basis review of a neutral law of general applicability
(criminalizing peyote) that had an incidental burden on religious exercise. In response, Congress enacted
GKS wStAIA2dza CNBSR2Y wSaid2Nl (A2 yfsuthGQus. Tdedonr€w! £ 00X &
then struck down RFRA, finding that Congress exceeded its powers under §5 of the Fourteenth
Amendment because it expanded, rather than just enforced, the constitutional right to free exercise of
religion that had just been defined in Smith. City of Boerne v. Flores, 521 U.S. 507 (1997). Congress
responded this time by enacting RLUIPA, which reimposes the strict scrutiny standard on actions that
burden the religious rights of institutionalized persons (in section 3, at issue here, 42 U.S.C. §2000cc-1),

and on land use decisions (in section 2 of RLUIPA, 42 U.S.C. §2000cc(a)(1) and (b)). In both cases, RLUIPA
applies, inter alia, to programs or activities that receive federal funds and to governmental actions that
affect interstate commerce. That is, Congress sought to avoid the Boerne holding by grounding its

authority in the Spending and Commerce Clauses, rather than in the Fourteenth Amendment.

This scenario has parallels for the rights of the elderly and disabled under the Age Discrimination in

9YLX 28YSyid 1'0OG 6a!59!1£0 YR GKS 1 YSNAOIYya gAGK 5A
Boerne in finding that Congress exceeded its Fourteenth Amendment powers when it made states liable

under the ADEA and Title | of the ADA (discrimination in employment), because those statutes expand,

rather than enforce, the rights of the elderly and disabled under the Equal Protection Clause. Kimel v.

Florida Bd. of Regents, 528 U.S. 62 (2000) (ADEA); Board of Trustees v. Garrett, 531 U.S. 356, 363 (2001)

(ADA). Although earlier this year the Court upheld Title Il of the ADA (discrimination in public services

and accommodations), it did so only as applied to the fundamental right of access to the courts.
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Tennessee v. Lane, 124 S.Ct. 1978 (2004). Lower courts have relied on Lane to strike down Title Il of the
ADA as applied to state services and accommodations that do not involve fundamental rights.

Yet as with RFRA and RLUIPA, Congress has largely avoided the holdings of Kimel and Garrett, and the

limited holding of Lane, by using its Spending Clause authority to impose the ADEA and §504 of the

Rehabilitation Act (which largely parallels the ADA), as well as other anti-discrimination provisions, on

state programs and activities that receive federal funds. 42 U.S.C. §§ 2000d-7. Thus, the scope of

/ 2y ANBaaQa LI2GSNI dzy RSN 4 KS {LISyRAy3a /fl dzAaS Aa 27F
victims of discrimination.

The Eleventh Circuit had no problem finding that RLUIPA is a proper exerciseof C2 Y ANB a4 4 Qa { LISY RA
/| f1dAS FdziK2NAGeod ! fiK2dAK GdO2yRAGAZ2YE 2y TFTSRSNI
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(1987), the Eleventh Circuit found the relationship between the conditions and the federal interest need
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In addition to upholding RLUIPA under the Spending Clause, the Eleventh Circuit in Benning also
concluded that the statute did not violate the Tenth Amendment by infringing on areas reserved to the
states, nor did it violate the Establishment Clause.
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Clause authority. In Sabri, the Court held that a statute criminalizing bribery of officials of government

agencies that receive federal funds did not require prosecutors to show a connection between the

object of the bribery and the federal funds. The majority opinion, joined by the entire Court other than
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a stricter standard than mere rationality.
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elderly and the disabled who must primarily look to Congress, rather than the Constitution, for
protection.
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