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MEMORANDUM

January 19, 2010
TO: All LSC-funded programs

FROM: NLADA Program Enhancement Committee

RE: Some Initial Guidelines for Claiming and Collecting Attorneys’ Fees

Introduction

In lifting the prohibition on attorneys’ fees effective December 16, 2009, Congress has restored
to federally funded legal services programs an important tool afforded all other litigants under a
wide variety of state and federal statutes and court rules. Our clients regain a critical means to
help combat the illegal conduct of bad actors who prey on vulnerable members of our society,
fulfilling the intent of many fee-shifting statutes.

This important change affects every LSC-funded program and is potentially applicable to every
area of practice. The ability to pursue and collect attorneys’ fees in litigation on behalf of clients
gives programs the opportunity to maximize results for clients in both everyday and complex
cases. The specter of attorneys’ fees can improve the outcome of a case, encourage better and
faster settlements, and provide significant deterrence against illegal conduct. The removal of the
restriction potentially changes the outcome of some currently pending cases, and it certainly will
change how some cases are handled in the future. Recovery of attorneys’ fees also has obvious
economic benefits for programs.

These initial guidelines are NLADA’s Program Enhancement Committee’s (PEC)" first step in
providing program leaders with practical guidance for preparing to claim, litigate, and collect
attorneys’ fees. We are available to help programs find answers to questions or to link you to
experienced practitioners in your state. We are looking forward to working with the Federal
Rights Project to bring additional training to programs via webinar about effectively litigating
attorneys’ fee claims. We urge you to circulate this memo to attorneys in your program and to
share with us feedback, ideas and samples of “best practices” that can be made available to
others.

The suggestions in this memo are necessarily generic. Programs need to consult state and local
law and procedure regarding claims for attorneys’ fees. They are not intended to replace the
professional judgment of legal services attorneys in the representation of their clients or to
suggest that fees should be claimed or sought in every possible circumstance.

! The PEC is a group of civil legal aid leaders who have volunteered their time to helping programs increase their
capacity and impact for clients nationwide, under the guidance of the National Legal Aid and Defender Association.
It is chaired by Lillian Johnson, Executive Director, Community Legal Services (Arizona) and Alex Gulotta,
Executive Director, The Legal Aid Justice Center (Virginia).





What should be done now?

1.

Monitor clarifications of the law. Review the guidance from the Center for Law and

Social Policy (CLASP) about the effect of removal of the attorneys’ fee restriction and
any program letters, rulemaking, or other related actions by LSC. Monitor future
statements and clarifications from LSC, CLASP, NLADA and others about what can and
cannot be done in the new environment. One major unresolved question is whether
programs can file and pursue attorney fee claims for work done before December 17,
2009 or in currently pending cases.

Update retainer agreements. Current retainer agreement forms may include language
about attorneys’ fees that is no longer applicable. Before any attorneys’ fee claims are
filed, an updated retainer agreement should be signed by the client after the client is
properly advised about the change in the law and the benefits and risks of an attorneys’
fee claim. Remember that it is no longer necessary to obtain LSC consent to retainer
language. We have attached examples of retainer agreements that address the possibility
of a fee recovery at Attachment A.

Programs should provide guidance to attorneys about the ethical issues that a claim for
fees may raise. The client needs to understand that her best interests will drive decisions
in the case and not the possibility of recovering fees. For example, an ethical issue arises
if there is a potential conflict of interest between the client’s desire to settle a case and the
attorney/firm’s interest in obtaining attorney’ fees as part of the settlement.

Review current open cases.

- Attorneys should review open cases to assess whether an amendment to the
pleadings or inclusion in negotiations of an attorneys’ fee claim would be
advantageous for the client and feasible within the current posture of the case.
We encourage programs to adopt a process for such review with their legal work
managers. (Note that LSC has not issued a formal opinion regarding the
applicability of the repeal of the restriction to pending cases).

- Consider sending letters to opposing counsel (or opposing parties if
unrepresented) in cases where attorneys’ fee claims will be brought, notifying
them of the change in the law and the intent to add a claim for attorneys’ fees.
This may be particularly important where a motion to amend an existing
complaint will be filed. Procedures and laws regarding amendment of pleadings
vary from jurisdiction to jurisdiction and you should, of course, consult applicable
rules.

Adding a claim for fees in pending cases against the state may raise additional
questions of “clear notice” and sovereign immunity that are beyond the scope of
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this memorandum. Resources including the Federal Rights Project may be able to
provide guidance for such specialized issues. You can contact Rochelle Bobroff,
Directing Attorney of the Project at rbobroff@nsclc.org.

- Consider establishing an internal protocol for management oversight of decisions
to file attorneys’ fee claims or amend pleadings in pending cases, at least until
LSC and program policies are settled. We suggest that you identify where
questions should be directed and how disagreements are resolved.

4. New cases. Attorneys should assess the potential advantages and risks of pleading,
litigating and collecting attorneys’ fee claims in all new cases. Consider whether, due to
statutory requirements, practice rules or expectations in your jurisdiction, you must
disclose an intention to seek fees prior to filing or, in any event, whether a demand letter
should include a statement of such an intent. You should consider contacting state,
regional or national specialists for more specific guidance on the advantages and risks of
attorneys’ fee claims in specialty areas. Be particularly attentive to possibilities for
recovering attorneys’ fees in consumer, housing and employment cases. See National
Consumer Law Center article (Attachment C).

5. Relationship to Fee Generating Regulation. Removal of the attorneys’ fees restriction
does not affect the continued applicability of LSC’s requirements relating to potentially
“fee generating” cases. It is still important for programs to meet and document adherence
to the “fee generating” regulation. Questions regarding the interplay of seeking fees and
compliance with the fee generating regulation should be directed to Linda Perle at
CLASP (Iperle@clasp.org).

6. Desk reference/”how to” guide. We recommend that you prepare written guidance on
pleading, litigating, and collecting attorneys’ fee claims, including how to record work
and time in the case management system to support future attorneys’ fee petitions.
Supervisors should review timekeeping with all attorneys and paralegals so that fee
petition-ready timekeeping records are properly maintained and can be easily
downloaded. To successfully recover attorneys’ fees, it is extremely important that
attorneys and paralegals enter their time into the timekeeping system contemporaneously,
accurately and with explanations regarding the activities performed. Attachment B
containszsamples of records that courts have accepted as adequate support for a fee
petition.

6. Review/revise case acceptance priorities, procedures and analysis. Offices should
consider 1) whether the change in the law affects current office case acceptance priorities
or procedures; 2) whether there are categories of priority cases where attorneys’ fees
claims should always be included (e.g., evictions in some states); and 3) whether there

2 \We expect to provide examples of fee petitions and supporting declarations in connection with the webinar training
currently being planned by the PEC and Federal Rights Project.
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are categories of cases where the possibility of attorneys’ fee claims should be approved
by the supervisor on a case-by-case basis before being included in pleadings (e.g., family
law cases where the inclusion of a fee claim could increase the risk of violence for the
client).

The availability of an attorneys’ fee claim should be explicitly considered as part of a
comprehensive evaluation of the merits, potential impact and strategies for handling a
case. As with any other case acceptance assessment of potential claims and defenses,
decisions about whether to seek fees should, of course, be based on the client’s best
interest.

The availability of a fee award may also alter case handling strategy, including the
language of demand letters and settlement posture. There are tricky ethical and strategic
considerations regarding pursuit of attorneys’ fees as part of a settlement that should be
discussed with litigation supervisors and potentially with experienced practitioners or
ethics guides in your state. We hope to provide further guidance on these potentially
difficult areas in the future.

8. Coordination with program partners. You should inform existing and potential
“partners”, including attorneys or firms with whom the program is currently co-
counseling, about the change. You should consider whether the change in the law affects
your policies for pro bono case placement, seeking co-counseling assistance or the
content of co-counseling agreements. While it is true that pro bono attorneys and
uncompensated co-counsel have been permitted to seek attorneys’ fees for their work in
the past, the change may suggest new strategies for both.

Questions, sample documents and ideas for future training or guidance should be sent to
Hannah Lieberman, Consultant to the Program Enhancement Committee, at
hlieberman.consulting@gmail.com or 301.385.4979.
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Attachment A

SAMPLE RETAINER, CO-COUNSEL
AGREEMENTS

Contributed by:

Tennessee Justice Center, Inc.

National Consumer Law Center (from NCLC’s Class Action Manual, Appendix E)





TENNESSEE JUSTICE CENTER, INC.
Retainer Agreement

By signing this paper, | am asking

and other Tennessee Justice
Center, Inc., workers to represent me or give me advice. Here is the legal problem I want help
with:

I understand that:
1. I will not have to pay for my Tennessee Justice Center, Inc., lawyer.

2. My attorney and the Tennessee Justice Center will not tell anyone else anything |1 tell
them in secret.

3. My lawyer and the Tennessee Justice Center can represent me in any court or part of
government that may affect my legal problem.

4. Some cases may involve court costs and other expenses. The Tennessee Justice Center
may ask me to pay these costs if | have approved them.

5. If I win money in my case, | must pay the Tennessee Justice Center back the money spent
on my case for things like court fees, deposition fees, and expert witness fees.

6. Sometimes Tennessee Justice Center can try to get the other side of the case to pay for
my lawyer or paralegal. If that happens, | agree to let Tennessee Justice Center ask for and
keep this payment.

7 . The Tennessee Justice Center may get other lawyers to help with my case, and that is
okay with me. If they get other lawyers, | will not have to pay for them.

8. My case will not be settled without my okay.
9. My lawyer and the Tennessee Justice Center have not promised to handle later
appeals which I may want. They have not promised to go back to court to enforce a court

order which they get for me.

10. I must cooperate with my lawyer and the Tennessee Justice Center by providing
any information they need to handle my case or to know if I still qualify for their services.

11. 1 must tell the Tennessee Justice Center right away about changes in my address,
phone number or income, and any other changes that might affect my case.

12. This agreement is not in effect unless it is signed by me and by my lawyer or
paralegal.





Date: Client's signature: X

Print name:

Date: Lawyer/Paralegal signature:

6/96






Appendix E
Co-Counsel

Sample Agreements with Named Plaintiffs,

The sample agreements in this appendix are found in both Word and PDF formats on the
companion CD-Rom to this manual.

E.1 Sample Retainer Agreement

RETAINER AGREEMENT
I hereby retain [Attorney] and
(< ») to rep-
resent me in connection with a potential legal action against
(“ ”) for vio-

lations of and other federal and state laws. It is my
understanding that [Attorney] and will
provide such representation as co-counsel pursuant to a Co-Coun-
seling Agreement, a copy of which is attached hereto.

LEGAL SERVICES

Unless this agreement is changed or canceled in writing by
[Attorney], or myself as set forth below, [Attorney] and
agree to bring the claims I may have against [Defen-
dant(s)] in an appropriate court, and to pursue those claims on my
behalf competently and diligently. will serve as the lead
counsel in the litigation and will be responsible for all communi-
cations with me, including, but not limited to, keeping me advised
as to the progress of the case. In the event that I receive a negative
decision on my claim, [Attorney] and will review again
the legal claim to determine whether it will provide me with legal
representation in an appeal of the decision. Similarly, if a separate
legal action or the defense of a counterclaim becomes necessary as
part of the litigation of my claim, [Attorney] and will
have the right to determine whether to provide me with legal
representation in any such separate case or defense of a counter-
claim pursuant to a separate written agreement at a fee to be agreed
upon at that time.

ATTORNEYS’ FEES/COSTS

I understand that I will not be required to pay any attorneys’ fees
to [Attorney] or other than through a deduction for the
payment of reasonable fees from a common fund created as part of
the settlement of the class claims filed, or judgment entered, in the
action as set forth below. I further understand that my case is one
in which [Defendant(s)] may be required to pay reasonable attor-
neys’ fees to [Attorney] and . I authorize [Attorney] and

to seek and collect reasonable attorneys’ fees in addition
to any relief they are seeking for me. I agree that [Attorney] and

may keep any attorneys’ fees that are obtained through
court or agency order or settlement of the case pursuant to the
provisions of the Co-Counseling Agreement.

I understand that [Attorney] and may have to pay
certain costs in order to properly represent me in this case. These
costs may include filing fees, fees for service of process and
subpoenas, expert witness fees, stenographers’ fees and other
expenses related to litigation. Whenever possible, [Attorney] and

will try to have [Defendant(s)] pay for the costs. If
[Attorney] and cannot obtain payment of costs from
[Defendant(s)] and I receive an award of money in this case, [ agree
to repay [Attorney] and for all costs for my case from the
money I receive. I further understand that I may not impose a
requirement to incur costs that the attorneys feel are not reasonable
unless I am willing to advance and pay those costs myself.

I understand that, if my case is not successful and the court rules
that the case is frivolous, unreasonable, or groundless, the court
may order me to pay Associate’s litigation costs and/or attorneys’
fees. In the event of such a court order, [Attorney] and
agree to pay the entire amount of Associate’s fees and litigation
costs awarded, except that: I agree that I, alone, will be respon-
sible for the payment of such an award if (1) I misstate the facts to
[Attorney] or and the court award is based upon facts
found to be substantially and materially different than I have stated
them; or (2) I refuse a settlement offer which [Attorney] or

considers reasonable under the circumstances and/or
given the objectives of the litigation.

I also understand that, other than litigation costs, I alone am
responsible for paying any fines, penalties, or damages assessed
against me personally.

SETTLEMENT

I understand that it may be possible to settle my case. [Attorney]
and will keep me informed of any settlement offers and
consult with me about how to respond to any offers. No settlement
will be made without my approval.

[Attorney], and I will make best efforts to obtain a
settlement that will adequately meet each of the following goals,
with no single goal taking precedence over any other goal: (a)
produce systemic reform of [Defendant(s)]” policies or practices so
other consumers will benefit from this litigation; (b) satisfy my
individual goals; and (c) compensate [Attorney] and
fairly for their reasonable attorneys’ fees and litigation costs.
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Appx. E.1 Consumer Class Actions

I understand that as a public interest counsel, and
[Attorney] face competing goals in seeking to maximize my
personal recovery and in seeking reasonable attorneys’ fees and
costs. In order to satisfy both interests, I authorize and
[Attorney] to negotiate a resolution of the class claims and my
individual claims separate from any negotiation of attorneys’ fees
and litigation costs. In the event that and [Attorney] are
unable to reach a settlement on the issues of attorneys’ fees and
costs, I understand that and [Attorney] may make an
application to the Court for an award of attorneys’ fees and costs
as a prevailing party. I further understand that in making such
application, and [Attorney] will calculate their fees
using the “loadstar” method that reflects the number of hours
worked multiplied by a reasonable hourly rate. I agree that

and [Attorney] may be entitled to a multiplier, or
enhancement, of the loadstar amount due to the novelty, complex-
ity and speculative nature of the claims brought in this matter.

I understand that [Defendant(s)] may make a settlement offer
that does not include a breakdown between my damages and
attorneys’ fees or litigation costs or otherwise requires me, as a
condition of settlement, that I waive any claim for attorneys’ fees
or litigation costs. Regardless, [Attorney] and will con-
vey to me any settlement offer made by [Defendant(s)], even if it
is conditioned on my waiving these fees and costs. I understand
that [Attorney]’s and /or ’s recommendation concerning
the advisability of accepting or rejecting such a settlement proposal
may reflect the fact that it is conditioned on my waiving attorneys’
fees or litigation costs.

I understand that, if I agree to a lump sum monetary settlement
of all my claims against [Defendant(s)], including attorneys’ fees,
then the attorneys fees to be paid to [Attorney] and will
be ___ percent ( %) of the settlement, excluding ex-
penses and costs, or attorneys’ fees calculated pursuant to the
loadstar method, whichever is greater. Costs and expenses incurred
by [Attorney] and/or will be taken off the top before
computing this amount. In the event that I agree to a monetary
settlement which delineates the amount to be paid for my claims
against [Defendant(s)] and the amount to be paid for attorneys’
fees, expenses and costs, then I agree that [Attorney] and

will be paid their legal fees, expenses and costs in
accordance with the terms of the settlement agreement.

CLIENT RESPONSIBILITIES

I agree to make a full and honest disclosure to [Attorney] and
of all facts relevant to my case, including new facts that
may arise during the course of my case. I will keep [Attorney] and
informed of my current address and telephone number.
As a client of [Attorney] and , L understand that I have
the responsibility (through as my local counsel) to keep
them informed of any significant changes in my circumstances,
including any changes in my financial condition. I will promptly
inform [Attorney] and , through , if T should
receive any settlement offers, documents or other communications
directly from [Defendant(s)] or any third parties in regards to this
matter. [ understand that, as my counsel, and [Attorney]
are to conduct all communication on my behalf with regard to this
matter. I agree that I will not initiate any communication and that
I will immediately terminate any communication I might receive
form [Defendant(s)] or third parties in regards to this matter.
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I understand that I may have to appear in court or attend a
deposition and will assist, and cooperate with [Attorney] and
, to the fullest extent possible in its representation of my

interests in this matter.

I also understand that this case may be certified as a class action
lawsuit and that in making any decisions concerning this case, my
attorneys and I must consider, in addition to my own interests, the
interests of the class of people for whom I am a representative. In
the event that I enter into a settlement of the class action with
[Defendant(s)] that is not recommended by my counsel, I recognize
that [Attorney] and reserve the right to seek approval
from the Court to withdraw as counsel if they believe that the terms
of the proposed settlement do not adequately address the interests
and claims of the putative or certified class.

If at some time in the future my income or assets exceed
[Attorney]’s or ’s eligibility guidelines, I understand that
[Attorney] or may no longer be able to represent me and
I may have to obtain other counsel. [Attorney] and/or
will assist me in obtaining other counsel and will continue to
represent me until appropriate arrangements are made.

COUNSEL RESPONSIBILITIES

[Attorney] and agree to handle my case competently
and diligently, to exercise professional judgment free from any
conflict of interest, to alert me of important developments in my
case, and to respond promptly to my reasonable requests for
information about my case.

TERMINATION

I understand that I am free at any time to discharge [Attorney]
or ______ from representing me by written letter. However, if I
choose to discharge or [Attorney], the remaining counsel
is under no obligation to find a replacement or to continue repre-
sentation of me. In addition, if after discharging [Attorney] or

I thereafter recover monetary relief through settlement
or trial, I agree to pay [Attorney] and their normal hourly
rates, up to the amount of recovery, for the services actually
provided to me in the case prior to the time of discharge and for all
litigation costs and expenses expended by [Attorney] and/or

on my behalf.

I agree that [Attorney] and may, upon giving reason-
able written notice, seek to terminate their involvement in my case
if (a) the case becomes frivolous, unreasonable, or groundless in
their view, or (b) the facts of my case are found to be materially and
significantly different than I have stated them, or (c) the represen-
tation of me requires taking a position contrary to the public
interest as determined by [Attorney] and/or _____ , or (d) I
refuse a settlement offer which [Attorney] and/or con-
sider reasonable under the circumstances and/or given the objec-
tives of the litigation, or otherwise fail to cooperate. If [Attorney]
and/or. terminate their involvement in my case under any
of these circumstances, I agree that they will retain their right to
recover their costs and the market value of their legal services from
me.

PUBLICITY

[Attorney]’s cases are of public interest, and [Attorney] often
seeks to further the rights of others by publicizing the cases it
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supports and the outcome of those cases. I understand that [Attor-
ney] and may make recommendations to me concerning
such publicity. Based on the public need to know the law and the
facts of my case, I agree to reasonably cooperate with such efforts.
Ultimately, however, I retain the right to decide whether [Attorney]
and/or may publicize aspects of my case that are not
already part of the public record.

MISCELLANEOUS

I recognize that no results have been guaranteed by [Attorney]
or to me and that this Retainer Agreement is not based
upon any such promises or anticipated results. I further acknowl-
edge that I am exclusively responsible for any personal liability, or
potential liability, awarded against me by the court for any claim
or counterclaim and that, by undertaking to represent me pursuant
to this Retainer Agreement, [Attorney] and assume none
of my personal liability.

[Plaintiff Representative] [Attorney]

, on behalf of [Co-Counsel]

E.2 Named Plaintiff’s Statement of
Duty to the Class

STATEMENT OF DUTY OF FIDELITY AND LOYALTY TO
THE CLASS ATTORNEY CLIENT PRIVILEGED

I understand that my case may be filed as a class action and that
if I am a named plaintiff on the complaint, I will owe a fiduciary
duty to the class, and must be loyal to the class and take action in
the best interest of the class, not my own self-interest. After a
complaint alleging class action claims is filed, I realize one or more
defendants may try to “‘bribe me” or ““pay me off” individually in
an effort to determine if I am willing to “sell out” the class
members I seek to represent. I am telling my attorneys now that I
understand that I must protect the interests of those I represent and
do not expect any preferential treatment or gain at the expense of
other similarly situated class members.

My attorneys are therefore instructed to refuse to accept any
individual offer made to me during the period of time this case
remains a class action or has not had the class certification issue
resolved. As long as this case remains a class action, or an appeal
is pending from a denial of class action certification, I will
unilaterally reject any offers a defendant should make to me in an
effort to induce me to abandon the class, and my attorney is
instructed to communicate my rejection to the defense attorneys.

I understand that if this litigation is successful as a class action,
the court may award an incentive fee to me if it is appropriate.
However, no representations or promises regarding any incentive
fees have been made to me by any person.

Finally, if and when the time arises that an individual offer
should be considered by me, Counsel will advise me of that fact,

Appx. E3.2

and will explain to me the reasons why considering individual
settlement is appropriate.

[Client]

[Counsel]

E.3 Sample Co-Counsel Agreements

E.3.1 Introduction

While it is important to have a written agreement between
co-counsels, the substance of that agreement can take various
forms. This appendix includes two such agreements, either of
which will have to be adapted to fit the nature of a particular
co-counseling relationship.

The agreement in Appendix E.3.2, infra, requires that both
co-counsels share litigation expenses initially, and defers the de-
cision of how litigation expenses will continue to be shared after
they reach a certain level. If the case is settled and attorney fees and
expenses are paid from a common fund, the agreement specifies the
percentage recovery for each co-counsel.

The agreement in Appendix E.3.3, infra, specifies that the other
counsel is responsible for all litigation expenses. If the case is
settled and attorney fees and expenses are paid from a common
fund, the agreement specifies that amount will be divided between
co-counsel on a pro rata basis, to be determined by relative
contributions to the litigation, with the co-counsel not paying the
expenses guaranteed a minimum percentage.

E.3.2 Agreement Establishing Fixed
Percentages As to Attorney Fee
Distribution in Common Fund
Settlement

[Date]
Re

Dear:

This letter is intended as a draft of the proposed co-counseling
arrangement between. and [Attorney] relating
to the representation of et al, (* )
and the putative class in their proposed legal action against

and (collec-
tively ) and/or any of their
parent companies, subsidiaries, officers, directors and/or affiliates,
relating to potentially illegal, fraudulent and/or deceptive practices
with respect to I will be the attorney of record
on behalf of [Attorney].
and [Attorney] will share equally in the preparation
and presentation of this case. Because of your direct, existing
relationship with [Plaintiff Representative], we have agreed that
you will serve as lead counsel in this litigation. While this shall
mean that you will have the primary responsibility for carrying on
the day-to-day activities of the litigation, it is expected that you

113
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will consult with us prior to taking any strategic actions and that
you will regularly confer with us in the planning and direction of
the case.

[Attorney] will keep you advised at all times as to the status of
the work performed by, or on behalf of, us. You will be responsible
for advising [Plaintiff Representative] on the progress of the case.
[Attorney] will communicate with [Plaintiff Representative] only
as requested by you or in response to direct inquiries received from
him/her (in which case [Attorney] will keep you informed of any
such communications). Of course, [Attorney] will preserve all
client confidences.

Given the nature of the claims to be brought against [Defen-
dant(s)] in this matter and the availability of fee-shifting statutes,
it is expected that we will attempt to obtain an order from the Court
requiring [Defendant(s)] to pay litigation expenses and attorneys
fees distributed on a pro rata basis calculated using hours worked
times hourly rate as the relevant base. Similarly, if the case is
settled, we will attempt to get the [Defendant(s)] to pay such fees
and expenses.

Finally, if the case is settled on behalf of a class and a common
fund is created, we reserve the right to have our attorneys’ fees and
litigation expenses paid from said common fund. In recognition of
the sharing of responsibility in representing the clients, while
dividing the labor between us, you and [Attorney] have agreed that,
unless otherwise ordered by the Court, any lump sum amount
provided for attorneys’ fees as part of a court award or settlement
will be divided between us on the basis of __% for you and % for
[Attorney].

In the event that the amount of the attorneys’ fees and expenses
are disputed by [Defendant(s)], or any other third party, we will
each submit our respective fee applications to the Court. We will
maintain contemporaneous time records and other documentation
of our work so as to properly support a fee application. We will at
all times endeavor to ensure that there is no duplication of the work
performed. We will review each other’s fee applications prior to
filing with the Court and attempt to eliminate any duplicative
entries.

Initially, we will equally share in the litigation expenses neces-
sary to prepare this case for trial up to a ceiling of $ (i.e.
$ from [Attorney] matched, dollar for dollar, against $

from you). Each of us will maintain appropriate records
of these costs and will periodically notify each other of the
expenses incurred. No experts will be retained and no substantial
costs will be incurred without the mutual agreement of [Attorney]
and you. Once the litigation expenses incurred to prepare this case
for trial reach the designated ceiling, [Attorney] and you will
negotiate a supplemental agreement, in writing, concerning the
allocation and payment of future costs and expenses.

[Attorney] and you are committed to providing appropriate and
fair notice to the class if a class is certified in the case. Determi-
nation of how such notice will be funded, however, will be made
at a later time, when such a determination becomes necessary.

You will be primarily responsible for publicizing this case and
the public interest issues it addresses. [Attorney] will cooperate
fully with all publicity and public education efforts and may
publicize this case through its own publications and organizational
memberships. Both parties must approve all press releases and
press conferences, in advance. In all written and oral communica-
tions with the press about the case, [Attorney] will mention your
involvement in the case and vice versa.
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[Attorney] reserves the right to terminate this agreement and to
seek withdrawal of representation of [Plaintiff Representative] and
the putative class if you do not honor the terms reached herein or
for any just reason as permitted or required by the Massachusetts
Code of Professional Conduct or as permitted by rule of court.
[Attorney] will provide you with advance notice of our decision to
seek withdrawal prior to any filing with the Court. [Attorney] also
retains the right to seek reimbursement of attorney fees or expenses
from any court award or settlement for all work performed prior to
the termination of the agreement or withdrawal. Of course, you
shall also have the right to terminate this agreement in the event
that [Attorney] fails to honor its terms.

If it is subsequently decided by both [Attorney] and you that
additional counsel should be brought into the case to assist in the
representation of [Plaintiff Representative] and the putative class,
this agreement will be revised to reflect any new arrangements that
are negotiated.

Finally, you understand that [Attorney] will require [Plaintiff
Representative] and any other named class representatives to sign
a joint Retainer Agreement with [Attorney] and you, in the form
attached hereto, prior to proceeding with its representation of his
interests in this action. You agree that you will be responsible for
obtaining his/her signature on the document. In the event that
[Plaintiff Representative] receives a negative decision on his/her
claim, [Attorney] will review again the legal claim to determine
whether to provide legal representation in an appeal of the deci-
sion. Similarly, if a separate legal action becomes necessary as part
of the litigation of [Plaintiff Representative’s] claim, [Attorney]
will have the right to determine whether to provide him/her with
legal representation in the ancillary case or cases.

If this letter accurately represents your understanding of our
agreement, please execute a copy on the line provided and return
it to me. We look forward to working with you on this case.

[Attorney]

Esq.
Esq.
E.3.3 Agreement Establishing Pro Rata
Distribution of Attorney Fees in
Common Fund Settlement
[Date]
Re
Dear:

This letter is intended as a draft of the proposed co-counseling
arrangement between and the [Attorney] relat-

ing to the representation of et al,
(“________7) and the putative class in their proposed legal action
against. and

(collectively “ ) and/or any of their parent






Sample Agreements with Named Plaintiffs, Co-Counsel

companies, subsidiaries, officers, directors and/or affiliates, relating
to potentially illegal, fraudulent and/or deceptive practices with
respect to I will be the attorney of record on
behalf of [Attorney].

and [Attorney] will share equally in the preparation
and presentation of this case. Because of your direct, existing
relationship with [Plaintiff Representative], we have agreed that
you will serve as lead counsel in this litigation. While this shall
mean that you will have the primary responsibility for carrying on
the day-to-day activities of the litigation, it is expected that you
will consult with us prior to taking any strategic actions and that
you will regularly confer with us in the planning and direction of
the case.

[Attorney] will keep you advised at all times as to the status of
the work performed by, or on behalf of, us. You will be responsible
for advising [Plaintiff Representative] on the progress of the case.
[Attorney] will communicate with [Plaintiff Representative] only
as requested by you or in response to direct inquiries received from
him/her (in which case [Attorney] will keep you informed of any
such communications). Of course, [Attorney] will preserve all
client confidences.

Given the nature of the claims to be brought against [Defen-
dant(s)] in this matter and the availability of fee-shifting statutes,
itis expected that we will attempt to obtain an order from the Court
requiring [Defendant(s)] to pay litigation expenses and attorneys
fees distributed on a lode star basis calculated using hours worked
times hourly rate, as the relevant base, plus any multiplier awarded
by the Court. Similarly, if the case is settled, we will attempt to get
the [Defendant(s)] to pay such fees and expenses.

Finally, if the case is settled on behalf of a class and a common
fund is created, we reserve the right to have our attorneys’ fees and
litigation expenses paid from said common fund. In recognition of
the sharing of responsibility in representing the clients, while
dividing the labor between us, you and [Attorney] have agreed that,
unless otherwise ordered by the Court, any lump sum amount
provided for attorneys’ fees as part of a court award or settlement
will be divided between us on a pro rata basis, to be determined
fairly by our relative contributions to the litigation, with [Attorney]
guaranteed at least % of the total amount of the recovery.

In the event that the amount of the attorneys’ fees and expenses
are disputed by [Defendant(s)], or any other third party, we will
each submit our respective fee applications to the Court. We will
maintain contemporaneous time records and other documentation
of our work so as to properly support a fee application. We will at
all times endeavor to ensure that there is no duplication of the work
performed. We will review each other’s fee applications prior to
filing with the Court and attempt to eliminate any duplicative
entries.

You will be solely responsible for the litigation expenses nec-
essary to prepare this case for trial. You will maintain appropriate
records of these costs and will periodically notify us of the
expenses incurred. No experts will be retained and no substantial
costs will be incurred without the mutual agreement of [Attorney]
and you.

Appx. E3.3

[Attorney] and you are committed to providing appropriate and
fair notice to the class if a class is certified in the case. You agree
to be solely responsible for the funding of such notice when it
becomes necessary.

You will be primarily responsible for publicizing this case and
the public interest issues it addresses. [Attorney] will cooperate
fully with all publicity and public education efforts and may
publicize this case through its own publications and organizational
memberships. Both parties must approve all press releases and
press conferences, in advance. In all written and oral communica-
tions with the press about the case, [Attorney] will mention your
involvement in the case and vice versa.

[Attorney] reserves the right to terminate this agreement and to
seek withdrawal of representation of [Plaintiff Representative] and
the putative class if you do not honor the terms reached herein or
for any just reason as permitted or required by the Massachusetts
Code of Professional Conduct or as permitted by rule of court.
[Attorney] will provide you with advance notice of our decision to
seek withdrawal prior to any filing with the Court. [Attorney] also
retains the right to seek reimbursement of attorney fees or expenses
from any court award or settlement for all work performed prior to
the termination of the agreement or withdrawal. Of course, you
shall also have the right to terminate this agreement in the event
that [Attorney] fails to honor its terms.

If it is subsequently decided by both [Attorney] and you that
additional counsel should be brought into the case to assist in the
representation of [Plaintiff Representative] and the putative class,
this agreement will be revised to reflect any new arrangements that
are negotiated.

Finally, you understand that [Attorney] will require [Plaintiff
Representative] and any other named class representatives to sign
a joint Retainer Agreement with [Attorney] and you, in the form
attached hereto, prior to proceeding with its representation of his
interests in this action. You agree that you will be responsible for
obtaining his/her signature on the document. In the event that
[Plaintiff Representative] receives a negative decision on his/her
claim, [Attorney] will review again the legal claim to determine
whether to provide legal representation in an appeal of the deci-
sion. Similarly, if a separate legal action becomes necessary as part
of the litigation of [Plaintiff Representative’s] claim, [Attorney]
will have the right to determine whether to provide him/her with
legal representation in the ancillary case or cases.

If this letter accurately represents your understanding of our
agreement, please execute a copy on the line provided and return
it to me. We look forward to working with you on this case.

[Attorney]

Esq.
[Date]

Esq.
[Date]
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SAMPLE TIME RECORDS

Contributed by:

The National Center for Law and Economic Justice, co-counsel with the Tennessee Justice
Center, Inc.





Petra Tasheff - Tennesee / Grier

Date

Start

End

Elapsed

Activity

November 22, 2004

9:45 AM

11:20 AM

1:35

Study consent documents in Rosen
and Grier.

February 7, 2005

5:42 PM

5:55 PM

0:13

Follow-up meeting with March Cohan
and Gina Mannix regarding Rosen
discovery.

February 8, 2005

11:45 AM

12:00 PM

0:15

Study e-mails from Russ Overby
regarding Rosen discovery.

February 8, 2005

2:00 PM

7:30 PM

5:30

Draft Rosen discovery

February 9, 2005

9:00 AM

12:45 PM

3:45

Continue draft of Rosen discovery;
forward to Gina Mannix, receive her
edits, revise and circulate to
Tennessee Justince Center and
Kirkland & Ellis.

February 10, 2005

9:15 AM

9:40 AM

0:25

Read e-mail regarding Rosen
interrogatory questions and send e-
mails with recommendations regarding
same.

February 25, 2005

4:02 PM

4:40 PM

0:38

Conference call with Tennesee Justice
Center and Kirkland & Ellis regarding
discovery in Rosen.

February 28, 2005

5:50 PM

6:09 PM

0:19

Telephone call from Patti George
regarding Rosen documents.

March 1, 2005

3:20 PM

3:40 PM

0:20

Telephone call from Kirkland & Ellis
lawyers regarding database for Rosen
and draft e-mail re same.

March 2, 2005

5:00 PM

5:25 PM

0:25

Rosen document review issues and e-
mails.

March 3, 2005

10:20 AM

11:05 AM

0:45

Rosen document review
correspondence,

March 3, 2005

2:00 PM

2:15 PM

0:15

Rosen document review
correspondence.

March 7, 2005

10:30 AM

1:00 PM

2:30

Review documents for Rosen hearing.

March 7, 2005

2:10 PM

6:20 PM

4:10

Review documents for Rosen hearing.






Petra Tasheff - Tennesee / Grier

Date Start End Elapsed |Activity

March 8, 2005 11:30 AM {1:00 PM  [1:30 Review documents for Rosen hearing.

March 8, 2005 2:15PM |3:25PM  [1:10 Review documents for Rosen hearing.

March 9, 2005 10:15 AM {12:40 PM |2:25 Review documents for Rosen hearing.

March 9, 2005 3:45PM |4:20PM {0:35 Review documents for Rosen hearing.

March 10, 2005 9:20 AM  |10:30 AM {1:10 Review documents for Rosen hearing.

March 11, 2005 10:30 AM (11:15 AM |0:45 Review documents for Rosen hearing.

March 11, 2005 11:40 AM [12:30 PM {0:50 Review documents for Rosen hearing.

March 11, 2005 12:45 PM [1:.05 PM ]0:20 Work with Cary LaCheen, Gina Mannix
and Marc Cohan regarding document
review in Rosen.

March 17, 2005 3:15PM |4:00PM |0:45 Review documents for Rosen hearing.

March 22, 2005 1710 PM |1:15PM |0:05 Work with Gina Mannix and Cary
LaCheen regarding preparation of
withesses in Rosen.

March 24, 2005 8.00 AM |3:00PM |7:00 Travel to Nashville for Rosen hearing

March 25, 2005 8.00 AM |7:00 PM 11:00 Rosen trial preparation.

March 26, 2005 9:00 AM |7:00 PM |10:00 Rosen trial preparation.

March 26, 2005 8:30 PM |11:00 PM [2:30 Rosen trial preparation.

March 27, 2005 6:00 AM_ |9:30 AM  |3:30 Rosen trial preparation.

March 27, 2005 10:15 AM [7:00 PM  |8:45 Rosen trial preparation.

March 27, 2005 8:30 PM_|9:30 PM  {1:00 Rosen trial preparation.

March 28, 2005 7.00 AM |10:30 PM {15:30 [Rosen trial preparation; attend hearing;

, trial preparation.

March 29, 2005 7:.30 AM |6:30 PM  [11:00 |Rosen trial preparation; attend hearing;
trial preparation.

March 29, 2005 8:00PM |9:15PM [1:15 Rosen trial preparation.

March 30, 2005 8:.00AM |9:00PM (13:00 Rosen trial preparation; attend hearing;

trial preparation.






Petra Tasheff - Tennesee / Grier

Date Start End Elapsed|Activity

March 31, 2005 7:30 AM |7:00PM [11:30 Rosen trial preparation; attend hearing;
trial preparation.

April 1, 2005 745 AM 17:00 PM |11:15 |Rosen trial preparation; attend hearing;
trial preparation.

April 2, 2005 9:00 AM |12:00 PM |[3:00 Rosen trial preparation.

April 2, 2005 2.15PM |7:00 PM |4:45 Rosen trial preparation.

April 2, 2005 8:.00 PM |9:25PM |1:25 Rosen trial preparation.

April 3, 2005 11:30 AM [1:30 PM  [2:00 Rosen trial preparation.

April 3, 2005 3:00 PM |7:00 PM [4:00 Rosen trial preparation.

April 4, 2005 9:00 AM |11:30 AM [2:30 Attend Rosen hearing; work with
Gordon Bonnyman and Russ Overby
regarding strategy.

April 4, 2005 2:30PM [9:30 PM  |7:00 Rosen travel from Nashville to New
York.

April 5, 2005 2:30PM |[5:00 PM ]2:30 Study testimony for Rosen closing
argument and draft memo regarding
same. _

April 5, 2005 5:30 PM |6:30PM  (1:00 Continue work on testimony for closing
argument and proposed findings of
fact in Rosen.

May 24, 2005 11:15 AM (12:00 PM 10:45 Read e-mails regarding 6th Circuit
hearing in Rosen and analyze possible
impact on Grier.

June 20, 2005 2:30 PM ([3:00 PM ]0:30 Work with Erin Oshiro regarding
potential Grier hearing work and
telephone call to Mike Engle regarding
same.

June 20, 2005 4:50 PM |5:30 PM  |0:40 Draft e-mail to Tennessee Justice
Center counsel regarding involvement
in Grier hearing; work with Erin Oshiro
regarding same.

June 22 2005 9:00 AM |9:10 AM [0:10 E-mails regarding experts in Grier.

June 22, 2005 1:.15PM |[2:00 PM |0:45 Review Grier expert reports and e-

mails regarding same.






Petra Tasheff - Tennesee / Grier

Date

Start

End

Elapsed

Activity

June 23, 2005

8:55 AM

9:10 AM

0:15

Read various e-mails and
attachements regarding expert reports
and forward same.

June 23, 2005

10:00 AM

10:30 AM

0:30

Study Steinhauer report for Grier
hearing.

June 24, 2005

12:00 PM

12:20 PM

0:20

Read various e-mails regarding trial
issues and witness assignments.

June 28, 2005

9:00 AM

9:30 AM

0:30

Read and respond to e-mails regarding
Grier trial issues; telephone call from
Russ Overby regarding status of same.

June 28, 2005

11:00 AM

11:15 AM

0:15

E-mail from Russ Overby regarding
Grier trial schedule and respond to
same.

June 29, 2005

9:20 AM

11:00 AM

1:40

Study files regarding witnesses that we
are to handle in Grier; organize same;
research Steinhauer prior testimony;
work with Cynthia Wong regarding
background of experts; handle
scheduling issues.

June 29, 2005

12:30 PM

6:00 PM

5:30

Receive and study various e-mails and
expert reports in Grier and work with
Erin Oshiro and Cynthia Wong
regarding same.

June 30, 2005

9:15 AM

11:00 AM

1:45

Continue receipt of documents
regarding Grier expert witnesses and
review of same; emails regarding trial
schedule.

June 30, 2005

11:54 AM

12:48 PM

0:54

E-mails to and from Tennesee Justice
Center regarding Grier witnesses and
exhibits; study same.

June 30, 2005

2:45 PM

3:50 PM

1:.05

E-mails to and from Tennessee Justice
Center regarding Grier witnesses and
exhibits; study same.






Petra Tasheff - Tennesee / Grier

Date Start End Elapsed |Activity
July 1, 2005 10:30 AM [1:00 PM  ]2:30 Work on Grier expert and fact
. witnesses and documents and hearing
preparation issues.

July 1, 2005 2:20PM |5:10PM  |2:50 Continue work on witnesses for Grier
hearing.

July 2, 2005 11:10 AM [1:30 PM  [2:20 Study Katherine Horvath testimony for
Grier hearing.

July 2, 2005 1:55PM [2:15PM ]0:20 Continue work on Horvath testimony.

July 2, 2005 9:40 PM [11:20 PM [1:40 Continue work on Katherine Horvath
prior testimony and exhibits for Grier
preparation.

July 4, 2005 10:30 AM [10:50 AM (0:20 Receive and respond to various e-
mails regarding trial schedule, trial
testimony and staffing.

July 4, 2005 10:55 AM [11:05 AM |0:10 Receive and study Grier memo
regarding Grier expert John Maupin.

July 4, 2005 11:15 AM |1:30 PM  |2:15 Work on Leo Sullivan examination for
Grier hearing.

July 4, 2005 2:20PM |4:00PM [1:40 Study Sullivan deposition testimony in
Grier.

July 4, 2005 8:05PM (9:20PM |1:15 Continue study of Sullivan deposition.

July 5, 2005 9:15AM |11:25 PM (14:10  [Continue study of Sullivan deposition
and continue draft Grier examination
outline and handle preparation issues.

July 5, 2005 11:25 AM [11:55 PM |12:30  |Assignments to interns regarding Grier
trial summary and Maupin background.

July 5, 2005 12:20 PM |2:20 PM  [2:00 Continue work on Sullivan testimony
for Grier hearing.

July 5, 2005 3:00 PM [6:40PM [3:40 Continue work on Sullivan testimony.






Petra Tasheff - Tennesee / Grier

Date Start End Elapsed|Activity

July 6, 2005 915 AM |10:25 AM [1:10 Read e-mails regarding Grier hearing
testimony; instructions to staff
regarding summary of same; continue
review of record regarding Leo
Sullivan.

July 6, 2005 12:00 PM [12:25 PM |0:25 Work with Erin Oshiro and Marc
Cohan regarding Grier cross
examination of Steinhauer.

July 6, 2005 2:00PM |2:30 PM 0:30 Prepare for call with Leo Sullivan.

July 6, 2005 2:35PM  |4:50 PM  [2:15 Telephone call with Leo Sullivan and
Erin Oshiro regarding preparation for
hearing.

July 8, 2005 5:35PM |6:00 PM |0:25 Receive and begin study of additional
documents that Leo Sullivan relied
upon in preparing expert report in
Grier.

July 6, 2005 6:15PM |7:30 PM  |1:15 Work on Leo Sullivan testimony.

July 7, 2005 9:20 AM ]10:00 AM [0:40 Prepare for call with Leo Sullivan.

July 7, 2005 10:05 AM {11:00 AM [0:55 Telepone call with Leo Sullivan
regarding examination at hearing.

July 7, 2005 11:05 AM [1:40PM  ]2:35 Continue call with Leo Sullivan.

July 8, 2005 9:30 AM {12:30 PM [3:00 Prepare for Grier hearing; draft cross
examination outlines.

July 9, 2005 10:30 AM {3:15PM  |4:45 Prepare for hearing; work with Erin
Oshiro regarding same.

July 10, 2005 7.30 AM |1:30 PM [6:00 Travel to Nashville for hearing; check
into hotel.

July 10, 2005 1:30 PM |6:30 PM [5:00 Travel to Tennessee Justice Center
office and meeting at office regarding
Grier hearing; prepare Leo Sullivan;
revise exam outline.

July 11, 2005 9:00 AM |1:00 PM [4:00 Grier trial preparation.

July 11, 2005 210 PM |6:30 PM  ]4:20 Grier trial preparation.

July 12, 2005 9:00 AM ]12:30 PM [3:30 Grier trial preparation.

July 12, 2005 2:.00PM |7:00 PM |5:00 Grier trial preparation.

July 13, 2005 9:00 AM |6:30 PM  ]9:30 Grier trial and trial preparation.






Petra Tasheff - Tennesee / Grier

Date Start End Elapsed | Activity

July 14, 2005 9:.00 AM 18:45PM _ [11:45 |Girier trial and trial preparation.

July 15, 2005 7:30 AM_|11:00 AM [3:30 Grier trial preparation and trial.

July 15, 2005 3:30 PM  |11:59 PM (8:29 Travel from Nashville to New York
following Grier hearing.

July 21, 2005 6:30 PM |6:45PM {0:15 Read emails regarding Grier brief and
closing argument issues.

July 22, 2005 915 AM  |19:40 AM  [0:25 Begin read of Grier proposed findings

. and conclusions.

July 25, 2005 925AM |9:35 AM  |0:10 Email from Marc regarding draft Grier
brief and follow-up.

July 27, 2005 11:10 AM [12:25 PM |1:15 Conference call regarding Grier closing
argument,

July 27, 2005 9:40 AM |10:30 AM [0:50 Read state's and plaintiff's briefs in
Grier

August 1, 2005 9:45 AM |10:00 AM [0:15 Read various e-mails regarding Grier

court orders.

311:28
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ADDITIONAL GUIDANCE
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NCLC REPORTS

Deceptive Practices and Warranties Edition

Volume 28
November/December 2009

Developments and Ideas For the Practice of Consumer Law

In This Issue

* Eight tips for LSC offices (and others) on utilizing new
authority to recover attorney fees

* New limits on mandatory arbitration agreements

* Old warranty claims against new GM and Chrysler

* NCLC releases new UDAP Supplement, 8 other updates

Eight Tips for LSC Offices (and Others) on

Recovering Attorney Fees Under New Law

The President has just signed an appropriations bill giving
Legal Services Corporation-funded offices authority to re-
cover attorney fees. This article provides pointers for these
offices and others on seeking such fees.

1. The Big Winners Are Legal Services Clients

Legal services attorneys should understand that the ability
to seek an attorney fee award changes the relative positions of
the litigants. Delaying tactics become very expensive for the
opposing party, and quick settlements favorable to the legal
services client are often the direct consequence of the other
party’s desire to avoid attorney fee awards many times the size
of a consumer’s damages recovery.

Secking attorney fees in appropriate cases can also signifi-
cantly add to the office’s funding, allowing the office to expand
and hire new attorneys, or at least to avoid lay-offs in the cur-
rent funding crunch. A legal services office’s ability to
represent more clients is cleatly enhanced, particulatly consi-
dering the fact that attorney fee awards are computed using
standard billing rates in the community (see #4, /nfra) and not
based upon the salaries and overhead in the legal services of-
fice.

2. Virtually Any Successful Consumer Case Can Lead to an
Attorney Fee Award

A host of consumer statutes require the defendant to pay
a successful consumer’s attorney fees. The most important
of these is the state UDAP statute that typically provides for
attorney fees for deceptive and in some states unfair or un-
conscionable practices. But many federal and state consumer
credit statutes—the Fair Debt Collection Practices, Fair Cre-
dit Reporting, and Truth in Lending Acts just to name
three—also provide for fees for prevailing consumers. While
a UCC warranty claim about a defective product does not
provide for fees, the same claim can usually be made under
the Magnuson-Moss Warranty Act, which does provide for
attorney fees. The Equal Access to Justice Act and 42 US.C.
§ 1988 provide fees in suits against the government.

Less well-known is the fact that consumers successfully
defending debt collection or foreclosure lawsuits can often
obtain attorney fees even without raising counterclaims that

NCLC REPORTS DECEPTIVE PRACTICES AND WARRANTIES EDITION 2009

authorize such fees. California, Connecticut, Florida, Hawaii,
Montana, New Hampshire, New York, Oregon, and Wash-
ington have statutes that provide attorney fees to a prevailing
consumer if the credit agreement provides for fees for a pre-
vailing creditor.! Other statutes provide for attorney fees for
the prevailing party in certain types of actions, such as con-
tract claims, whether or not the contract provides for fees.?

3. Consumer Statutes Can Lead to Fees in Non-Consumer
Cases

Many state UDAP statutes are broad in scope, applying to
practices in trade or commerce or the sale of goods or ser-
vices.> UDAP statutes can be utilized to recover damages and
attorney fees in cases involving landlord-tenant disputes, mo-
bile home parks, migrant farmworker housing, utilities, medi-
cal services, insurance claims, and of course foreclosures. In
some states, the UDAP statute covers business transactions.
The Electronic Funds Transfer Act provides for attorney fees
for violations relating to payroll cards, as well as for debit and
ATM cards. The Fair Credit Reporting Act provides fees for
certain practices relating to consumer reports used in em-
ployment and apartment applications.

4. Legal Services Attorneys and Paralegals Receive Hourly
Rates Prevailing in the Community

LSC-funded attorneys no longer need gasp at hourly rates
private attorneys charge. Fee awards provide LSC attorneys
the same hourly rate. The Supreme Court, in Blum v. Stenson,
465 U.S. 886 (1984), ruled that the rate for legal services at-
torneys should not reflect the cost of their service to their
program, but should be based on the prevailing market rate.
Court-awarded fees should include work by paralegals, law
clerks, and law students, at the prevailing rate in the commu-
nity for similar services.* The hourly rate or hours expended
in a case should never be reduced because the client’s recov-
ery is relatively small or the attorney’s salary is below market.
All that matters is that the consumer prevailed in the case.

The market rate is the rate in the community for attorneys
(or other support staff) with similar experience in the same
area of law. The billing rate of opposing counsel is one such
measure. Non-LSC funded offices report that attorneys in
their community are willing to provide affidavits as to the
prevailing rate in the community. The D.C. US. Attorney’s
Office’s “Laffey Matrix” shows paralegals at $130 an hour
and attorneys with 11 to 19 years experience at $410 an hour.

Community Legal Services in Philadelphia some years ago
created a committee that set and periodically updated houtly

1 See NCLC, Collection Actions § 14.1.3 (2008 and 2009 Supp.).

21d. §14.1.4.

3 See NCLC’s Unfair and Deceptive Acts and Practices Appx. A (7% ed. 2008
and 2009 Supp.) (summarizing each state’s UDAP statute).

4 See Missouri v. Jenkins, 491 U.S. 274 (1989).





rates for each attorney in the program, based on sutveys of
similar attorneys in the community. Courts have often used
those figures as a benchmark.

5. Settlement Negotiations and the Importance of the
Retainer Letter and Co-Counseling Agreement

One of the most challenging aspects of the new attorney
fee authority will be how to divide up the larger settlements
that will ensue. Opposing counsel may offer a lump sum for
you and your client to split.> This puts you in a particularly
difficult situation because legal services offices should not
claim fees that come out of the client’s recovery. It may in
fact be unethical for opposing counsel to try to put you in a
position detrimental to your client.®

The best practice is refuse to talk about fees and costs until
an agreement has been reached as to the client’s recovery. The
settlement should be explicit that fees are to be determined
later—silence may foreclose the ability to later recover fees. It
is also important to have a retainer agreement that spells out
the client’s consent to your seeking fees from the opposing
party, and how fees in general are to be handled.

If there is a co-counsel, it is also imperative to have a co-
counseling agreement that sets out how fees are to be divided
between the co-counsels. Samples of a retainer letter and a
co-counseling agreement are set out in NCLC’s Consumer Class
Actions Appx. E (6% ed. 2006), which can easily be adapted
for individual litigation. Clients should also be advised to
seek a tax professional concerning an attorney fee award’s
possible tax consequences for the c/ent.’

6. Preserving a Fee Claim When Settling a Case

The Supreme Court ruled in Buckhannon® that attorney
fees are not always available under federal fee shifting statutes
if a matter is settled. There is probably no right to fees if the
merits of the case are resolved by a stipulation that is signed
only by the parties and does not state that the consumer is
the prevailing party. Also risky is a simple dismissal entry
where the defendant merely agrees to relief sought by the
consumer. However, fees are probably available where:

* Fees are negotiated as part of the settlement agreement;

* An agreed judgment for money explicitly states that fees
have not been waived;

* An agreed order is entered under which the court retains
jurisdiction to make sure the defendant takes the steps
required in the settlement;

* An agreed order includes a finding or stipulation that the
consumer is the prevailing party or is entitled to fees in
an amount determined by the court, as long as the court
does not consider Buckbannon to be jurisdictional.”

Moreover, Buckhannon interpreted only federal, not state law.
While state courts may find the Supreme Court’s decision
persuasive, the interpretation of state fee shifting statutes will
be determined by the wording of those statutes and state
court precedent.

3 See Evans v. Jeff D., 475 US. 717 (1986) (permitting lump sum settlement).
¢ See Coleman v. Fiore Brothers, Inc., 552 A.2d 141 (N.J. 1989) (claim subject
to settlement brought under state UDAP statute).

7 See NCLC’s Consumer Class Actions § 15.5 (6™ ed. 2006 and Supp.).

8 Buckhannon Board & Care Home, Inc. v. West Virginia Dep’t of Health &
Human Resources, 532 U.S. 598 (2001).

? For more detail, see NCLC’s Consumer Warranty Law § 2.7.6.6 (3d ed.
2006 and 2009 Supp.).

7. Tips on How to Request Fees from the Court

The initial complaint, counterclaim, and motions should
specify that attorney fees are being sought and the basis for
the request. Keep careful, itemized time records, and request
fees following the procedures and time limits set by the court.

Expect opposing counsel to resist the fee as strenuously
as the case’s merits. Prepare for a fee hearing as if it were a
trial, with witnesses, exhibits, and case citations. A respected
attorney testifying (or submitting a declaration) as to the
case’s difficulty, community billing standards, and quality of
representation is very helpful. Write off or reduce hours
where documentation is insufficient. Some attorneys deduct
a percentage of their time to be conservative—letting the
court know what they did.

Seek discovery of opposing counsel’s hours and houtly
rates. Attorney client and work product privileges do not
apply; the records are relevant both to the time required for
the case and the prevailing rate in the community.

Set out the history of settlement negotiations, showing
that the consumer consistently sought to resolve the case and
the other side strung the case out. Have as exhibits the other
side’s particularly wasteful and time-consuming discovery or
motions. Be prepared for arguments that the client need not
pay for the legal services, so why are fees necessary? Also
seek fees for the time spent pursuing the fee request.!”

8. Getting Up to Speed Quickly on Consumer Cases Yielding
Attorney Fees

Join over 800 legal services and private consumer attor-
neys at NCLC’s Consumer Rights Litigation Conference in
Boston, November 11-14, 2010—it is packed with essential
Discounted rates
and scholarships are available for legal services offices.

NCLC also holds training events throughout the year,
such as the basic training on the Fair Debt Collection Prac-
tices Act to be held on March 5 and 6 in Jacksonville, Florida.
NCLC also broadcasts frequent free webinars.  See
www.consumetrlaw.org for more information.

NCLC and the National Association of Consumer Advo-
cates offer a number of free list serves that answer your

information and current developments.

questions with practical advice and let you eavesdrop on oth-
ers” questions and the answers. See http://lists.nclc.org for
NCLC list serves and www.naca.net for NACA information.

NCLC REPORIS is issued 24 times a year, is filled with
the latest practice ideas and developments, and is free to legal
services offices. Contact publications@nclc.org if your of-
fice is not receiving it.

Approximately 600 legal services offices subscribe to the
complete set of NCLC manuals, viewed as the consumer law
bibles—an absolute must. NCLC offers deep discounts to
legal services offices off our already discounted set prices.
Contact 617-542-9595 for more information. Also helpful
for an office starting up a consumer practice is NCLC’s Prac-
tice of Consumer Law (2d ed. 2000).

Finally, don’t hesitate to call the intake attorney at NCLC
at 617-542-8010. We provide limited free advice, and specific
funding allows us to provide additional assistance to clients
in certain states or who are 60 years old or over.

10 For more tips on preparing for fee hearings, see NCLC’s Unfair and De-
ceptive Acts and Practices §§ 13.8.12 to 13.8.13 (7™ ed. 2008 and Supp.).
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Is Mandatory Arbitration on the Ropes?

Litigation Forces Creditors to Abandon Arbitration

A four-year-old anti-trust class action against a number of
major creditors alleges that they held frequent meetings
where they colluded as to their use of mandatory arbitration
clauses.!! The case has recently resulted in initial settlements
with JPMorganChase, Bank of America, Capital One, and
HSBC in which they agree not to enforce existing arbitration
clauses or insert new arbitration requirements in their con-
tracts for at least three and a half years. Still in the case are
Citibank and Discover. While the settlements are not yet ap-
proved by the court, these and other creditors (including
PNC Bank, TD Bank, and Regions Bank) have announced
publicly that they are abandoning mandatory arbitration. As
a result, one would expect that these creditors will not raise
the arbitration requirement in any new litigation.

Federal Legislation

The Department of Defense Appropriations Act of 2010
§ 8116 prohibits expenditures for any federal contract in
excess of $1 million unless the contractor and any subcon-
tractor agree not to require their employees to resolve
through atbitration claims under Civil Rights Act Title VII or
any tort arising out of sexual harassment, intentional inflic-
tion of emotional distress, false imprisonment, or negligent
hiring, supervision, or retention. The Secretary of Defense
can provide a waiver in certain cases involving national secu-
rity.

Congtress has already limited binding arbitration for credit
agreements involving military personnel,!> agreements in-
volving livestock and poultry farmers,'? and contracts be-
tween car dealers and their franchisors.'* Recent decisions al-
so breath new life into the position that the Magnuson-Moss
Warranty Act limits arbitration of written warranty claims.!>
The Arbitration Fairness Act of 2009, H.R. 1020, broadly
banning pre-dispute arbitration in consumer, employment,
and franchise contracts, has 106 co-sponsors in the House.

NAF Arbitration No Longer Enforceable As Written

The millions of arbitration agreements that list the Na-
tional Arbitration Forum (NAF) as the sole arbitration forum
cannot be carried out as written, because a consent order
prohibits the NAF from administering consumer arbitra-
tions.'® A court will have to designate the arbitrator or find
the arbitration requirement unenforceable. Just in the last
few months, several courts in this situation have decided that
the arbitration requirement should not be enforced.!”

1 Ross v. Bank of Am., N.A. (SD.N.Y. 2009 ) (settlements), brought by the
firm of Berger & Montague, P.C.

1210 US.C. § 987(f)(4).

137 US.C. § 197c.

1415 US.C. § 1226.

15 Breisner v. W. Recreational Vehicles, Inc. 2008 U.S. Dist. LEXIS 100807
(D. Or. Dec. 12, 2008); Henry v. Gateway, Inc., 2009 WL 2713239 (Md. Ct.
Spec. App. Aug 31, 2009). But see Jones v. Gen. Motors Corp., 2009 WL
2423144 (D. Ariz. Aug. 7, 2009); Hemphill v. Ford Motor Co., 206 P.3d 1
(Kan. Ct. App. 2009).

16 See NCLC, Consumer Arbitration Agreements § 6.6a (2009 Supp.).

17 Carideo v. Dell, Inc., 2009 WL 3485933 (W.D. Wash. Oct. 26, 2009); Carr
v. Gateway, Inc., 2009 WL 4263796 (Ill. Ct. App. Nov. 24, 2009). But see Ad-
ler v. Dell Inc., 2009 WL 4580739 (E.D. Mich. Dec. 3, 2009).

0ld Warranty Claims Against the New GM and
Chrysler18

General Motors and Chrysler have recently emerged from
chapter 11 bankruptcy as new corporate entities. This article
details rights to recover from these new entities for claims
the consumer had against the predecessor corporations.
Claims against the old companies are unlikely to be availing
because of their bankruptcy court protection. We refer to
the new companies as New GM and New Chrysler, and their
predecessors as Old GM and Old Chrysler.

Old GM and OId Chrysler transferred their assets under
Bankruptcy Code § 363(b) to new corporate entities. This
means that New GM and New Chrysler generally received
the assets free and clear of any liens, encumbrances, or other
interests. Under § 363, the purchaser can also, by contract,
assume specific and enumerated liabilities of the old entities,
which both companies have done.

Liability for Breach of Warranties, Lemon Law Claims

New Chrysler assumed “all Liabilities pursuant to product
warranties, product returns, and rebates sold by [Old Chrys-
ler].”1  This should cover breaches of written warranties,
breaches of other express warranties (such as those found in
advertising), and breaches of implied warranties—which
cannot be disclaimed because of the written warranty.

New GM assumed “all Liabilities arising under express
written warranties” of Old GM.20 This probably extends
both to breach of a written warranty as defined by the Mag-
nuson-Moss Warranty Act and to express warranties in writ-
ing that do not meet that definition. New GM, though, prob-
ably is not liable for implied warranty claims.

New GM and New Chrysler have both assumed liability for
all state lemon law claims, regardless when the vehicle was
manufactured or when the claim arose. New GM’s contract
explicitly assumes “all Obligations under Lemon Laws.”?!
New Chryslet’s June 1 order of sale contains similar language.??

Liability for Revocation of Acceptance, Product Recalls
Chrysler assumes all liability for product warranties and
“product returns.” This should include revocation of accep-
tance based on either a breach of warranty or other substan-
tial nonconformity (e.g, late delivery), since “product re-
turns” are mentioned in addition to product warranties. New
GM appears to assume liability only for revocation of accep-
tance involving breach of an “express written warranty,” and
not breach of an implied warranty or other non-conformity.
Of course, the consumer can still utilize a lemon law claim to
return the vehicle or revoke acceptance against the dealer—
assuming the dealer is still in business. Both New GM?* and
New Chrysler?* have agreed to comply with safety recalls on

18 This article was written by Todd Blodgett, an NCLC consumer fellow.

19 Chrysler Master Transaction Agreement § 2.08(g), available at
www.consumerlaw.org/autobankruptcies.

20 GM Amended and Restated Master Sale and Purchase Agreement §
2.3(a)(vil), available at www.consumerlaw.org/autobankruptcies.

21 I

22 Chrysler Bankruptcy Court Order of Sale § 19 (June 1, 2009), available at
www.consumerlaw.org/autobankruptcies.

23 GM Amended and Restated Master Sale and Purchase Agreement § 6.15,
available at www.consumerlaw.org/autobankruptcies.

24 Chrysler Letter to Senator Richard Durbin, August 27, 2009, available at
www.consumetlaw.org/autobankruptcies.
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all vehicles, regardless of whether the vehicle was manufac-
tured by the old or new company.

Product Liability Claims

New GM and New Chrysler assume liability for product
liability claims involving vehicles manufactured by the old
companies, but only if the accident occurred after the rele-
vant closing date. Despite an initial disclaimer to the contrary,
New Chrysler now announces that it will accept product lia-
bility claims on vehicles involved in accidents on or after June
10, 2009, regardless of which entity manufactured the car.?
New GM will accept claims for accidents involving any GM
vehicle that occurred on or after July 10, 2009. 2¢ Thus New
GM and Chrysler are not liable for either pending lawsuits
against their predecessors prior to these dates, or claims
based on accidents that occurred prior to these dates.

UDAP and Other Non-Warranty Claims

Both New GM and New Chrysler are liable only for Old
GM and OId Chrysler obligations that they have assumed,
and they have not assumed liability under statutes other than
lemon laws. Thus they are unlikely to be found liable for
UDAP or other statutory violations committed by their pre-
decessots.

Nevertheless, New GM and New Chrysler are subject to
UDAP claims related to their own conduct. For example,
New GM or New Chrysler’s avoidance of obligations that
they have assumed could be viewed as their own UDAP vi-
olation. New GM or New Chrysler might also be liable for
their own UDAP violations for offering secret warranties for
vehicles purchased from Old GM or Old Chrysler.

NCLC Releases New UDAP Supplement, Eight
Other Updates

NCLC has just released nine updates to its consumer law
manuals and subscribers should have received their copies by

25 Id
20 GM Amended and Restated Master Sale and Purchase Agreement §
2.3(a)(ix), available at www.consumerlaw.org/autobankruptcies.

now. Others can order these and other publications at 617-
542-9595 or at www.consumerlaw.org. The updates are:

Unfair and Deceptive Acts and Practices 2009 Supplement with Com-

panion Website (258 pp.) analyzes hundreds of new cases and
has a number of special new discussions, including loans
doomed to foreclosure because of risky features and the im-
plications of the Supreme Court’s new RICO decision.

Consumer Law Pleadings Website with 2009 Index Guide (one year
website access and 672 pp. guide) now features over 2,000
pleadings ready to paste and edit into youtr pc, mac, or lap-
top—including every pleading found in all other 17 NCLC
manuals! The website includes powerful search options to
pinpoint the pleading you need in seconds.

Consumer Arbitration Agreements 2009 Supplement with Companion
Website (298 pp.) explains the implications of the NAI’s dra-
matic withdrawal from consumer arbitrations, both for the
enforceability of arbitration clauses and for a collector’s abili-
ty to confirm an arbitration award. Other major develop-
ments involve the unconscionability of class arbitration bans;
Magnuson-Moss Warranty Act’s limits on arbitration clauses;
and case law on the formation and scope of arbitration
agreements.

Consumer Bankruptey Law and Practice Ninth Edition with Compa-
nion Website (Volumes One and Two, 1442 pp.).

Truth in Lending 2009 Supplement with Companion Website (810 pp.).
Fair Credit Reporting 2009 Supplement with Companion Website
(482 pp.).

Student Loan Law 2009 Supplement with Companion Website (430
pPp,)-

Repossessions 2009 Supplement with Companion Website (246 pp.).

Consumer Law on the Web (December 2009 release) contains all
files and softwate found on all the continually updated 18 in-
dividual companion websites.
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Legal Aid Society of Columbus
Southeastern Ohio Legal Services
Attorney Fee Policy and Guide
March 4, 2010

1. Attorney fee requests authorized

In appropriations legislation signed by the President December 16, 2009, the
restriction in federal statutes on claims by legal services programs for attorney fees
was repealed. On the same day, the Legal Services Corporation suspended
enforcement of the regulation that bans such claims pending rulemaking proceedings
to modify that regulation, and on January 30, 2010, the LSC board voted to rescind
that regulation.

Although formal rulemaking from LSC rescinding the regulation is in progress,
LSC has made it clear that its funded programs are permitted, beginning December 16,
2009, to make and pursue claims for attorney fees for any time expended in a case,
including time expended before December 16, 20009.

2. Continuing restriction of fee generating cases

We remain banned by statute and regulation from accepting employment in fee-
generating cases. Our precise policy implementing this ban appears elsewhere (for
SEOLS, at page C1609 of the Programwide Handbook), and attorneys must continue
to be familiar with it and comply with it.

In general, that policy precludes us from accepting any case which, if
undertaken by a private attorney, might reasonably be expected to result in a fee from
an award to the client, from public funds, or from the opposing party. Exceptions
include: (1) our appointment as counsel by a court; (2) representation provided by
contract between us and a government or other entity; (3) cases rejected by referral
services; (4) cases rejected by two private attorneys; (5) requirement by referral
services or private attorneys of a consultation fee before considering representation;
(6) social security or SSI; or (7) determination by attorney managers that referral of
similar cases has been futile, immediate action is needed before referral can be made,
or recovery of damages is not the principal object and sizable attorney fees are
unlikely.

In addition to the above circumstances, we may co-counsel cases involving
potential attorney fees with private attorneys when the available private counsel has
indicated s/he would not undertake the representation without our assistance.

3. Means by which attorneys should assert potential fee claims

Amending pleadings. Attorneys should review the causes of action brought on
their existing pending litigation to determine whether those causes of action might






support a right to attorney fees. In situations where a right to attorney fees comes with
a cause of action already asserted in the case, attorneys should secure prompt
amendment of the pleading to include a prayer for attorney fees.

In litigation that has been pending long enough that a court might find, in
denying a motion to amend, that the opposing party has been prejudiced by the delay
in moving to amend, attorneys should consider including in the motion to amend some
explanation for the timing of that motion, i.e., the recent restoration of our authority to
seek fees. Otherwise, attorneys should avoid inviting challenges to our authority to
seek fees fully retroactive to our intake of the client’s case.

Attorneys may choose to request leave to file an amended prayer for relief,
rather than requesting leave to file an entire amended complaint, depending on local
practice and the preferences of their judge.

Pleading new litigation. Generally speaking, attorneys should include in the
prayer for relief in newly filed litigation an attorney fee claim if one is supported by
any cause of action that will be asserted. Occasionally there may be tactical reasons
for not pleading an attorney fee claim. These are discussed in section four of this

policy.

Attorney fees in domestic and juvenile cases. In divorce and dissolution cases,
attorneys should plead requests for attorney fees only in an effort to generate funds
from an opposing party with superior resources for our client to hire private counsel.
Should the sum awarded by the court prove insufficient incentive for private counsel
to accept representation, the court should be so advised. In such circumstances, we
should seek and obtain formal or informal approval of the court for us to continue our
representation in the case and keep the fees awarded, or recruit private counsel to
complete representation of our client in the trial court conditioned on our appealing the
amount of fees awarded at the end of the case.

Very occasionally in juvenile litigation the court appoints our program as
counsel. While it is preferred in such situations that we seek court appointment of
private counsel, if we accept appointment of our program we will pursue and keep the
statutory attorney fee.

If an LASC or SEOLS attorney accepts employment on work time in a case as
guardian ad litem, that attorney may assess and collect a guardian ad litem fee only
against litigants who are financially ineligible for our legal services. In the rare event
that such fees are collected, they are payable to the program, not to the attorney.

As in other types of litigation, we may request and pursue attorney fees as part
of a contempt or discovery remedy or other sanction.

Techniqgue for pleading request for attorney fees. Generally speaking, when
attorney fees we will be seeking are authorized by statute, it is sufficient when






including a request for attorney fees in the prayer for relief to refer to the statute in the
clause within the prayer for relief that requests fees. Such citation is of course not
necessary in the relatively rare circumstances where attorney fees are available under
common law, such as cases involving fraud or punitive damages. In some specific
situations, it may be necessary to allege a factual predicate for an attorney fee request
to survive a motion to dismiss. For example, recovering attorney fees under the
Consumer Sales Practices Act requires the liable party to have acted “knowingly,” and
this level of culpability must be alleged in the complaint. Attorneys are expected to
know at the time of including a request for fees in a prayer for relief whether that
request, to be viable, requires allegation of underlying facts in the pleading.

Reporting expenditures of attorney time. There are a few types of case in
which, by rule or order, attorneys in cases involving potential fee liability must report
their expenditures of time on the case while the litigation proceeds. In cases in which
we have or will be pleading requests for attorney fees, attorneys are authorized to
make such disclosures.

Negotiating attorney fees. Attorneys are authorized to negotiate an award of
attorney fees as part of settlement of an action but must be aware of the accompanying
ethical issues. Whenever possible, attorneys should first negotiate the direct relief to
the client before negotiating attorney fees. This requires the opposing party be on
notice during negotiations of direct relief to the client that attorney fees is another
issue that remains to be negotiated. Some opposing parties will enter into a binding
agreement for relief to the client that can be memorialized and implemented, while
reserving entitlement to, and amount of, attorney fees for later determination.
Proceeding in this fashion can largely eliminate the ethical dilemma that attorneys face
when simultaneously negotiating direct relief to the client and a fee. Counsel must be
aware, however, that if entitlement to attorney fees is not expressly reserved as an
issue when settlement of direct relief to the client is memorialized, many courts will
hold that entitlement to attorney fees is waived.

If, as is often the case, the opposing party insists on a global settlement
including both direct relief to the client and fees, attorneys are permitted to engage in
negotiation of such a settlement only if the client receives all of the direct relief s/he
reasonably wants, or if the client in a documented attorney-client arrangement made
without pressure from counsel specifically approves the configuration of direct relief
to the client and attorney fees to which the parties ultimately agree.

Often opposing parties use an attractive offer of relief for an indigent client as
leverage to force public interest lawyers to waive attorney fees. Such offers must be
evaluated the same way all other offers of settlement are evaluated. Attorneys must
compare the offer to the likely result if the case is litigated and then provide their
assessment to the client for a decision. It is appropriate and often desirable for
attorneys to provide a recommendation to the client along with their assessment of the
settlement offer. However, the decision on how to respond to a settlement offer is the
client’s alone, even if the client’s decision is to waive a claim for attorney fees, unless





there has been a specific prior arms-length agreement or retainer provision between
the client and us to the contrary.

However, once an attorney fee claim is made by pleading or motion, no waiver
of fees may be part of settlement of the case without approval of the executive director
or, in an emergency, the director or director of litigation.

Perfecting requests for attorney fees. Because there are dozens of sources of
authority for awards of attorney fees and numerous jurisdictions in which we practice,
it is not possible to set forth the precise presentation that is necessary to perfect a
request for attorney fees in every situation. Attorneys are responsible for familiarizing
themselves with the laws supporting an attorney fee request and with the procedures of
their court. Nonetheless, some generalizations are possible.

There are numerous ways in which, at the time of announcing a judgment on
the merits, courts create potential entitlement to attorney fees:

a. Particularly when an award of fees is discretionary with the court,
some courts prefer to award a specific amount of attorney fees at the
time of judgment. When a specific amount of discretionary attorney
fees is awarded in the final jJudgment entry on the merits, no further
activity by counsel is necessary to perfect entitlement to fees.
Attorneys dissatisfied with awards in those circumstances should
discuss options with their supervising attorneys or with Litigation
Support.

b. Some courts at the time of judgment on the merits will determine
that a party is entitled to fees but will leave the amount for later
determination. In such circumstances, depending on the source of
authority for attorney fees, the applicable rules of court, and local
practice, the court will require either an itemized billing of attorney
fees or a formal motion containing an itemized billing. Attorneys
are responsible for ascertaining which procedure is required in the
situation.

c. Inmany cases, particularly those in which the prevailing party has
statutory entitlement to attorney fees, the judgment on the merits
will be silent on the subject of attorney fees. In such circumstances,
attorneys must file a motion for attorney fees that contains an
itemized billing. The motion must both establish that the moving
party is entitled to an award of fees and support the reasonableness
of the amount of fees being requested. Attorneys must be aware of
any statute, rule of court, local rule, or standing order of the court
that sets a deadline to move for fees. Even if no deadline exists,
attorneys must be aware that undue delay in filing a motion for fees
can result in a finding that the claim for fees has been waived.






An itemized billing of attorney fees requires a daily line-by-line breakdown of
time expended for each separate activity by counsel, separate breakout of the hours
billed and not billed, and an enumerated hourly rate for each attorney (plus, depending
on the underlying attorney fee law, each casehandling paralegal) billing time to the
case. Procedures for billing appear in section five below.

A motion requesting an award of attorney fees should contain a memorandum
of law explaining why our client’s case meets the applicable legal requirements for an
award of attorney fees (often this requires our client be the prevailing party), why the
hourly rate requested meets the standards for the type of attorney fee award involved
(usually this means the hourly rate is that charged by private lawyers with similar
levels of experience for similar work in the locality), and why the hours billed are
reasonable. Depending on statute, rule of court, the court’s standing orders, and local
practice, a private attorney should either testify at an attorney fee hearing in the case,
submit an affidavit that is attached to the attorney fee motion, or both, attesting to the
appropriateness of the hourly rates and the total hours being billed. This will require
the attorney first become somewhat familiar with the history and nature of the case
and review the hours billed. An itemized billing of fees in the case should also be
attached.

Attorneys needing technical assistance in preparing motions requesting attorney
fees should discuss that need with their supervising or managing attorney or with
Litigation Support.

4. Situations in which it is advisable to assert fee claims

Generally speaking, the availability of attorney fees should not be a large
consideration in deciding whether a particular cause of action should be brought. If
the cause of action is sufficiently meritorious to bring on its merits, then it should be
brought and otherwise not. Generally speaking, if statutory attorney fees are available
to the party prevailing on a claim we have brought, we should plead a prayer for
attorney fees.

In some circumstances entitlement to attorney fees requires something more
than or different from prevailing party status. In those circumstances a decision on
whether to plead a request for attorney fees depends on the likelihood of meeting the
criteria to obtain those fees. In a few limited circumstances, a decision on whether to
plead a request for attorney fees may rest at least in part on whether a request would
make the litigation so confrontational as to reduce the likelihood of achieving its
objectives (including, conceivably, domestic relations litigation). In a few other
limited circumstances, a decision could rest at least in part on whether a request for
fees might trigger a request by the opposing party for fees with some likelihood of
success that might not otherwise be made. Attorneys should discuss these issues with
their supervising or managing attorney or Litigation Support





5. Timekeeping procedures

Identifying potential attorney fee cases. Early in the handling of a case in
which it is likely we will be appearing in litigation, an attorney should analyze whether
the potential claims for relief we might be asserting can come with entitlement to
attorney fees. If the attorney determines that there is some likelihood we may be
seeking attorney fees during that representation, s/he should implement the more
rigorous timekeeping methods in this policy.

Attorney fee timekeeping procedures.

a. Entry of time records in potential attorney fee cases must generally be
contemporaneous. In the absence of exceptional circumstances, attorneys should
not reconstruct time records in support of a claim for attorney fees.

b. Timekeeping in prospective attorney fee cases must be in tenths of an hour (six-
minute increments), not quarters of an hour (fifteen-minute increments).

c. Each activity in a case requires a separate time entry. Courts frequently disallow
all time in compound time entries, in which time is billed for more than one
activity. For example, “review file and interview client, 3.6 hours” is a compound
time entry that courts will often disallow because nobody can ascertain the amount
of time expended for each of the two activities consolidated in a single time entry.
It is permitted, however, for you to keep running totals of a given activity on a
single day, even when it is interrupted by phone calls, lunch breaks, etc. So if you
did 1.2 hours researching joinder case law before lunch and 2.5 hours researching
joinder case law after lunch, a single time entry for 3.7 hours would be fine.

d. Activity with other people requires identification of the activity, the specific
subject of the activity, and the people involved. For example, “meeting with E.
Crabtree re statute of limitations defense, 0.4 hours.” “email to L. Weller, S.
Brooks re L. Trester deposition schedule, 0.2 hours.” “conference call co-counsel
re visits to mobile home parks, 1.2 hours.” “telecon client re status of negotiations,
0.5 hours.”

e. For briefs and other complicated legal writing, the specific issue on which you
worked should be given in the time entry. For example, “drafting UCC section of
summary judgment memorandum, 4.6 hours,” or “researching RICO caselaw, 3.5
hours.” On simple motions, however, this is not necessary. For example,
“drafting motion to amend complaint, 1.2 hours.”

6. Billing and nonbilling time
Generally speaking, the law permits us to recover attorney fees using the same

methodology that private attorneys use in their cases. Consequently, most attorney fee
laws allow us to recover fees at the hourly rates private attorneys at similar levels of





experience use for similar work in the locality, even though they are paid by the hour
and we are salaried employees of a nonprofit corporation.

The law requires for us to be completely consistent in following private
attorney billing practices, however. This means that even though we do not bill clients
by the hour and therefore are not subject to market pressure to keep our billed hours
low, we must exercise the same kind of billing judgment that private lawyers exercise.
Consequently, before we itemize our hours billed we must nonbill hours that are
duplicative, excessive, and unreasonable, much as competent private lawyers do.
Further, if we do not demonstrate to the court that we have already exercised billing
judgment, the court in its discretion can and will make its own cuts in the time we are
billing, either by trimming specific expenditures of time that seem excessive or
applying an across-the-board percentage cut.

For this reason, attorneys should identify hours that will be nonbilled before
they supply itemization of their hours to the court in a final attorney fee request. In
submissions to the court, the hours billed and the hours nonbilled should be separately
itemized and totaled. In identifying hours to nonbill, attorneys should do the
following:

a. When co-counsel have billed differing amounts of time for a common
activity and there is no logical reason for that, the lowest amount billed by any
attorney should be the amount of time used by all, and the excess should be nonbilled.
For example, if one attorney has billed .4 hours to a telephone call and another has
billed .5 hours to the same call, that call should be billed at .4 hours for both attorneys.

b. Most of the time, when multiple counsel bill time for an activity that one
attorney could have done alone, such as time making strategy decisions in meetings
and conference calls, the most experienced attorney’s time for the activity should be
billed and the other attorneys’ time for the activity should be nonbilled.

c. Similarly, attorneys should consider nonbilling time spent second- and third-
chairing activities such as depositions and scheduling conferences, although in
complex cases it is acceptable to bill the time of multiple attorneys to critical common
activities such as mediation, trial, preliminary injunction hearings, and the like.

d. Many cases of at least moderate complexity involve unsuccessful motions,
arguments, and claims, even when our client ultimately prevails on at least part of the
case. Often attorneys should nonbill time spent on those unsuccessful motions,
arguments, and claims to the extent that time is separable from the time spent on
successful portions of the case.

e. Attorneys should always review the total time spent on portions of the case,
such as preparation of motions, drafting the complaint, researching responses to a
motion to dismiss, etc., to ensure that time does not appear to be excessive. Portions





of time on a heavily billed activity that appear beyond the time that should have been
spent should be nonbilled.

f. Most cases involve time billed by us on activity not directly related to the
litigated case, for example on other problems brought to our attention by the client, on
advocacy in fora other than the court in which the litigation is occurring, on media
contacts, etc. This time should usually be nonbilled.

7. Hourly rates

OSLSA will be preparing guidance or possibly an actual schedule for setting
hourly rates by attorney experience level and locality of practice. Until this work is
completed, attorneys will be required to work with supervision on a case-by-case basis
to propose defensible hourly rates for attorney fee motions. This is best done by
consulting a private attorney about prevailing rates in the locality for attorneys at the
appropriate experience level doing similar work.

Particularly in rural courts, attorneys in OSLSA programs occasionally
encounter judges who demand information on our salaries when considering an
attorney fee award. When this occurs, it is because the judge does not believe legal
services work should be reimbursed at market rates. Whether we can command
market rates for our services under a specific attorney fee statute is a question of law
that attorneys must have researched and prepared to argue before any hearing at which
the question of attorney fees could arise. In fact there are some pertinent court
decisions on the subject, which Litigation Support can assist attorneys in locating.

Nonetheless, attorneys should comply with requests by the court for salary
information as best they can, while also arguing that our actual salaries are not an
appropriate basis under the law for setting an hourly rate in an attorney fee award,
when that argument can be made. Attorneys providing salary information should
consider also providing information about the cost of placing a legal services attorney
in the field. Much as private attorneys’ hourly rates are created to include substantial
sums for clerical support and overhead (not to mention profit), our hourly rates should
at least include allowance for the cost of putting our lawyers into the field. This is
why, in most attorney fee litigation, legal services lawyers are entitled to be paid at
market rates for similar work by attorneys at similar experience levels in the locality.

8. Reimbursement for litigation expenses
Some statutes providing for attorney fees include recovery of certain litigation
expenses as part of an attorney fee award. In addition, our federal and state court

systems provide for recovery of some litigation expenses in the form of court costs.

All attorneys should know what type of litigation expense may be recoverable
in awards of court costs by the courts in which they practice. Attorneys who seek





statutory attorney fees should also check whether any litigation expenses may be billed
and recovered as part of the “fees.”

If our client is awarded court costs in a case in which our program or our client
paid those costs, we are entitled to be reimbursed by the opposing party. If, as is often
the case, our program or our client never paid costs because they were waived due to
poverty, then the court absorbed those costs and opposing party may be required to
reimburse the court.

Our finance department has advised that it is not always able to associate the
client’s name with litigation expenses we may have had in a case. The records aren’t
always kept that way. This means our attorneys must keep the records in their own
files of litigated cases, because Finance may be unable to reconstruct the records for
you after the fact.

In your files of litigated cases there should be a separate page, notations on the
inside cover, or, in large case files, a separate folder, enumerating the litigation costs
our program or our client has paid in the case. Litigation Support will furnish further
information regarding which litigation expenses might be recoverable as costs or as
part of an attorney fee award in the courts in which we practice. In the meantime,
attorneys should document in their files all litigation expenses paid by the program,
including, for example, large copying and printing bills, travel expenses, and expert
witness fees, along with the more conventional litigation costs like transcripts, filing
fees, subpoena and process service fees.






SELECTED FEDERAL ATTORNEY'S FEES STATUTES

1. Civil Rights

a. Civil Rights Attorney’s Fees Award Act, 42 U.S.C. 1988 - covers due process,
equal protection, violation of federal law, etc.

b. Rehabilitation, Comprehensive Services & Developmental Disabilities
Amendments of 1978, 29 U.S.C. 794 (a).

C. Voting Rights Act Amendments of 1975, 42 U.S.C. 19731 (e).

d. Civil Rights Act of 1964, 42 U.S.C. 2000a-3 (b) (public accommodations) 2000e-
5(k) (employment).

e. Age Discrimination In Federally Assisted Programs, 42 U.S.C. 610(e)(1).
f. Fair Housing Act, 42 U.S.C. 3612(c).
g. Education for the Handicapped Act, 20 U.S.C. 1415(¢e)(4)(B).
h. Americans with Disabilities Act, 42 U.S.C. 12205.
2. Employment

a. COBRA of 1986 - continuation of health care insurance coverage - see ERISA,
Section ll(e), infra.

b. Federal Employee Merit System Protection (Civil Service), 5 U.S.C. 7701(g)
(Appeal of Agency Personnel Action); Civil Service Reform Act of 1978, 5
U.S.C. 5596(b)(1)(A)(ii).

C. Fair Labor Standards Act, Equal Pay Act, 29 U.S.C. 216(b).

d. Longshore and Harbor Workers Compensation Act. 33 U.S.C. 928.

e. Employees Retirement Income Security Act (ERISA), 29 U.S.C. 1132(g)(1), 29
U.S.C. 1451(a)(2)(e).

f. Age Discrimination in Employment Act of 1967, 29 U.S.C. 626(b).

3. Consumer Protection

a. Bankruptcy laws, Title 11, U.S.C., e.g.





* 8362, violation of stay and contempt theories

* 8366, termination of utility services

* 8524, protection of discharge

» 8525(a), injunction against discrimination

* Bankruptcy Rule 9011 (frivolous pleadings)

» 42 USC 1988, actions against state/local governments

* Equal Access to Justice Act, 28 U.S.C. 2412(d)(1)(A), and as to
IRS, 26 USC 7430.

» federal and state consumer protection laws

See, Consumer Bankruptcy Law & Practice, § 16.5 (9" Ed. 2009), National
Consumer Law Center

b. Fair Debt Collection Practices Act, 15 U.S.C. 1692k.

C. Truth-in-Lending Act, including HOEPA, 15 U.S.C. 1640(a), 1667 (b), 1667d(a),
1681N, 1691e(d).

d. Consumer Leasing Act of 1976, 15 U.S.C. 1667(a), 1667d(a).
e. Fair Credit Reporting Act, 15 U.S.C. 1681n, 16810.

f. Equal Credit Opportunity Act, 15 U.S.C. 1691e(d).

g. Electronic Fund Transfer Act, 15 U.S.C. 1693m(a), (f).

h. Health - Emergency Medical Treatment (anti-dumping act), 42 U.S.C.
1395dd(d)(2)(A) and 42 U.S.C. 1983.

i. Housing & Community Development Act, 15 U.S.C. 1709(c).

J. Magnuson-Moss Warranty-Federal Trade Improvement Act, 15 U.S.C.
2310(d)(2).

k. Motor Vehicle Information and Cost Savings Act (Odometer Law), 15 U.S.C.
1918(a).

l. Household Goods Transportation Act of 1980, 49 U.S.C. 11711(d), (e).

m. Condominium and Coop. Conversion Protection & Abuse Relief Act of 1980, 15
U.S.C. 3608(d), 3611(d).

Other





Suits against federal agencies - Equal Access to Justice Act, 28 U.S.C.
2412(d)(1)(A).

Civil tax litigation with Internal Revenue Service, 26 U.S.C. 7430 (if IRS position
not substantially justified). Fees may be awarded for pro bono work.

26 USC 7430(c)(3)(B); see Morrison v. C.I.R., 565 F.3d 658 (9" Cir. 2009).
Freedom of Information Act (FOIA) - 5 U.S.C. 522(a)(4)(E).

Federal Rules of Civil Procedure, Rule 11; Rules 26 et seq.

Labor Organizations- e.g. Labor Management Relations Act of 1959, 29 U.S.C.
431(c).

Sunshine & Privacy- e.g., Government in Sunshine Act, 5 U.S.C. 552b(l); Privacy
Protection - 42 U.S.C. 2000 aa-6(f) and 12 U.S.C. 2417(a)(4).
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