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SSA Publishes Proposed “ Fugitive Felon” Regulations; Court Deci-
sion Puts Them in Doubt

The Socid Security Administration has published proposed new “fugitivefelon” regulationsfor comment.
70 Fed. Reg. 72411 (Dec. 5, 2005). They would: (1) establish anew § 404.471 to extend the nonpayment
provisionto Socia Security Titlell benefits, (2) replace the existing Supplemental Security Income (SSI)
regulation with an entirely new 8 416.1339; and (3) placeintheregulationsthe good cause exceptions established
inthe Socia Security Protection Act of 2004.

Therearetwo extremely important changesfromtheexisting SSI regulation. Oneisthedimination of the
requirement in the current § 416.1339(b)(1)(1) that any suspension or denial be predicated on awarrant or order
issued by acourt or other authorized tribunal on the basisof afinding establishing that theindividual wasfleeing or
had fled to avoid prosecution or custody or confinement after conviction or wasviolating acondition of probation
or parole. Thisvery sgnificant changeinthevery basisfor imposing the sanctionisnot even mentionedinthe
supplementary information accompanying theproposed rule.

The other important changeresultsfrom theagency’ sstated intention “to clarify our interpretation of the
satutory language“fleeingtoavoid.” Theproposed regulations*” clarify” thisoperative statutory language by
making noreferencetoitinthetext of proposed regulationsthemsealves. Instead the proposed regulationssimply
satetheindividua will beindigiblefor SSI for any monthinwhichthereisan outstanding arrest warrant for a
felony. §416.1339(a). Theproposed Titlell regulationisessentialy the same stating that benefitswill not be paid
for any month inwhich thereisan arrest warrant for afelony, except that inthe case of Titlell benefits, thewarrant
must have been in effect for morethan 30 days. Thisdifferenceisapparently theresult of ananomaly indrafting
the statute.

Thisattempt to“clarify” themeaning of “fleeingtoavoid” collideshead onwith thedecision of the Second
Circuitin Fowlkesv. Adamec, 432 F. 3d 90 (2™ Cir. 2005). See, accompanying articleinthisissue. If the
Fowlkesdecison stands, it will bedifficult for the agency to go ahead with implementation of thisregulation when
it hasaready been found to be unlawful even beforeitispublished asafina regulation. Onthebasisof the
Fowlkes decision aone, the agency should be urged to withdraw thisill-advised regul ation and reconsider its

position.
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Thecriteriafor good causeinthe proposed rules, which areidentical for SSI and Titlell, track thecriteria
established in the Program OperationsManua System (POMS) earlier thisyear. POMS S| 00530.015 & GN
02613.025. The mandatory good cause criteriafollow the criteriaof the statute, except that they add a
requirement (also foundinthe POMS) that theindividual will only have 90 daysinwhichto establish good cause
oncethey contact theagency. Unfortunately this, more often than not, isinsufficient timeto get awarrant vacated
or otherwise establish digibility for good cause. Thisisespecially the casefor beneficiarieswith serious mental
impairmentswho arethe mgority of those affected.

Thecriteriafor discretionary good cause providefor two basi ¢ optionsand, with one exception, would
remainthesameasinthe POMS. The Social Security Protection Act givesthe Commissioner broad discretion to
allow good cause* based on mitigating circumstances,” except that shehasno discretion to allow good causeif the
underlying offense or the probation or paroleviolation wasviolent or drug-related. However, shehaschosento
exerciseher discretion very narrowly.

Proposed 88 404.71(b)(2) & 416.1339(b)(2) providefor good causewhen all four of thefollowing
requirementsare met: (1) thereisno violence; (2) thereare no drugs; (3) theindividual hasnot been convicted of
or pled guilty to another felony sincethe date of thewarrant; and (4) thelaw enforcement agency that issued the
warrant reportsthat it will not extraditefor the charges onthewarrant or will not take action on thewarrant for the
individual’sarrest. Itisthislast requirement whichisoften difficult to meet even when law enforcement authorities
havenointentionto extradite.

Another option for discretionary good causeisprovided by 88 404.471(b)(3) & 416.1339(b)(3) when
theindividua can meet thefirst threerequirementsof the preceding paragraph aswell astwo additional
requirements. Thosetwo additional requirementsarethat: (1) thewarrant wasissued 10 or moreyears ago; and
(2) () theindividua’smedical conditionimpairstheindividua’smenta capability to resolvethewarrant; or (b) the
individud islegally incompetent; or (3) arepresentative payee hasbeen appointed, or d) theindividua isresidingin
along-term carefacility. Onepositive note hereisthat thisprovision doesnot includethe requirement foundinthe
current POM Sthat thewarrant bethe only existing warrant.

These proposed rulesdo not include the provision found in the POM Sfor giving advance notice of
suspensionto Titlel1 beneficiaries, nor the provision for providing continued benefitsfor a90 day period whenan
SSl recipient requestsgood cause. Although it would be better to includethese provisionsintheregulations, there
isnoindication that SSA intendsto change these practices sincethey have not generally included procedura
provisonsintheregulations.

Although the proposed rulesdo not explicitly statethat al new Titlell claimsmust befully developed
regardlessof “fugitivefdon” status, itisclear that thisisthe casesincetheTitlel | provison affectsonly payment
gatusand not digibility. Thisisimportant, not just for theindividua claimant, but alsofor any auxiliary beneficiaries
who may becomeentitled.

Commentson the proposed regulations are due by February 3, 2006. NSCL C has submitted provisional
commentson the proposed rulesto SSA.



